CONSTITUTIONAL
LLAW IN SWEDEN

SECOND EDITION

JOAKIM NERGELIUS

B

(=) Wolters Kluwer
Law & Business



Constitutional Law in Sweden

Second Edition

Joakim Nergelius

This book was originally published as a monograph in the International
Encyclopaedia of Laws/Constitutional Law.

General Ed LaKs; RovuxBlanpdm Frar Hu1 rickx

Volum %ld}li r\.f.kv ‘g)a iy i‘lhll hn

w4

Wolters Kluwer

Law & Business




Published by:

Kluwer Law International

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www.kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Email: customer.service @aspenpublishers.com

Sold and distributed in all other countries by:
Turpin Distribution Services Ltd.

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SG18 8TQ

United Kingdom

Email: kluwerlaw @turpin-distribution.com

DISCLAIMER: The material in this volume is in the nature of general comment only. It is not offered
as advice on any particular matter and should not be taken as such. The editor and the contributing
authors expressly disclaim all liability to any person with regard to anything done or omitted to be done,
and with respect to the consequences of anything done or omitted to be done wholly or partly in reliance
upon the whole or any part of the contents of this volume. No reader should act or refrain from acting
on the basis of any matter contained in this volume without first obtaining professional advice regarding
the particular facts and circumstances at issue. Any and all opinions expressed herein are those of the
particular author and are not necessarily those of the editor or publisher of this volume.

Printed on acid-free paper.

ISBN 978-90-411-5880-2

This title is available on www.kluwerlawonline.com

© 2015, Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or otherwise,
without written permission from the publisher.

Permission to use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th Floor, New York, NY

10011-5201, USA. Email: permissions @kluwerlaw.com

Printed and Bound by CPI Group (UK) Ltd, Croydon, CRO 4YY.



Table of Contents

The Author

List of Abbreviations

Preface

General Introduction

Chapter 1. Concise Description of Constitutional History
Chapter 2. Profile of the Form of Government

Chapter 3. State Territory and Other Geographical and
Demographic Data

Part 1. Sources of Constitutional Law (Notion, Concepts and
Hierarchy)

§1. INTRODUCTION
Chapter 1. Treaties
Chapter 2. Constitution

Chapter 3. Legislation and Equivalent Legislative Rules

Chapter 4. Administrative Regulations and Orders. Regulations

and Decrees

Chapter 5. Other Sources of Law

21

21

22

24

27

31



Table of Contents

Part II. Form of Government

Chapter 1. General

§1.
§2.

§3. REFERENDUM AS AN ALTERNATIVE TO REPRESENTATIVE DEMOCRACY

INTRODUCTION: CENTRAL AUTHORITIES OF THE STATE

POLITICAL PARTIES, LOBBIES AND INTEREST GROUPS

Chapter 2. Head of State

Chapter 3. The Legislature

§l.
§2.

§3.

§4.

§5.

THE ORGAN OF STATE
LLEGAL STATUS

COMPETENCES
I. Legislation: Further on Chapter 8 of the Instrument of
Government
II. Budgetary and Financial Power: Instrument of Government
Chapter 9

DELEGATION AND DISTRIBUTION OF LEGISLATIVE POWER: RELATION

TO THE EUROPEAN UNION
I. Background and General Remarks
II. The European Issue in Chapter 10 of the Instrument of
Government
II. The EMU Issue
IV. Conclusions

WORKING PROCEDURES OF THE PARLIAMENT CONCERNING
LEGISLATION

Chapter 4. The Executive

§1.

§2.
§3.

THE ORGAN OF STATE: ITS LEGAL STATUS, COMPETENCES AND
WORKING MODES

GOVERNMENTAL ACCOUNTABILITY IN RELATION TO PARLIAMENT

GOVERNMENTAL ACCOUNTABILITY IN RELATION TO PUBLIC
AUTHORITIES

33

33

33

35

39

41

45

45

47

49

49

51

54

57
64
66

68

72

72

78

84



Table of Contents

Chapter 5. The Judiciary and the Independence of the Courts

§1. JUDICIAL ORGANIZATION

§2. LEGAL STATUS OF THE JUDGES

Part III. The State and Its Subdivisions

§1. DISTRIBUTION OF POWERS BETWEEN THE STATE AND THE
MUNICIPALITIES

§2. THE REGIONAL ISSUE
Part IV. Human Rights and Judicial Review

Chapter 1. Human Rights in Sweden
§1. GENERAL REMARKS
§2. THE CATALOGUE OF HUMAN RIGHTS IN CHAPTER 2 OF THE
INSTRUMENT OF GOVERNMENT
I. Background and Structure
II. The Individual Rights
III. The Range and Extent of the Rights
§3. THE FREEDOM OF PRESS ACT

§4. THE FREEDOM OF SPEECH ACT

Chapter 2. Judicial Review in Swedish Law
§1. RELATION BETWEEN JUDICIAL REVIEW AND JUDICIAL PREVIEW

§2. THE DEVELOPMENT OF JUDICIAL REVIEW.: A BRIEF HISTORICAL
BACKGROUND

§3. SOME IMPORTANT CASES
§4. JUDICIAL REVIEW IN RELATION TO EUROPEAN LAW
I. Introduction

II. Two Unexpected Judgments from 2005
III. Conclusions and a View to the Future

Part V. Specific Problems

89

89

90

93

93

96

99

99
99
104
104
105
109

111

117

117

119
122
124
124

129
136

137



Table of Contents

§1. WAR POWERS

§2. EMERGENCY LAWS

§3. THE CONSTITUTIONAL RELATIONSHIP BETWEEN CHURCH AND STATE
Selected Bibliography

Index

137

138

139

141

143



Constitutional Law in Sweden

Second Edition

Joakim Nergelius

This book was originally published as a monograph in the International
Encyclopaedia of Laws/Constitutional Law.

General Editors: Roger Blanpain, Frank Hendrickx
Volume Editors: André Alen, David Haljan

Wolters Kluwer

Law & Business




Published by:

Kluwer Law International

PO Box 316

2400 AH Alphen aan den Rijn
The Netherlands

Website: www.kluwerlaw.com

Sold and distributed in North, Central and South America by:
Aspen Publishers, Inc.

7201 McKinney Circle

Frederick, MD 21704

United States of America

Email: customer.service @aspenpublishers.com

Sold and distributed in all other countries by:
Turpin Distribution Services Ltd.

Stratton Business Park

Pegasus Drive, Biggleswade

Bedfordshire SG18 8TQ

United Kingdom

Email: kluwerlaw @turpin-distribution.com

DISCLAIMER: The material in this volume is in the nature of general comment only. It is not offered
as advice on any particular matter and should not be taken as such. The editor and the contributing
authors expressly disclaim all liability to any person with regard to anything done or omitted to be done,
and with respect to the consequences of anything done or omitted to be done wholly or partly in reliance
upon the whole or any part of the contents of this volume. No reader should act or refrain from acting
on the basis of any matter contained in this volume without first obtaining professional advice regarding
the particular facts and circumstances at issue. Any and all opinions expressed herein are those of the
particular author and are not necessarily those of the editor or publisher of this volume.

Printed on acid-free paper.

ISBN 978-90-411-5880-2

This title is available on www.kluwerlawonline.com

© 2015, Kluwer Law International BV, The Netherlands

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or otherwise,
without written permission from the publisher.

Permission to use this content must be obtained from the copyright owner. Please apply to:
Permissions Department, Wolters Kluwer Legal, 76 Ninth Avenue, 7th Floor, New York, NY

10011-5201, USA. Email: permissions @kluwerlaw.com

Printed and Bound by CPI Group (UK) Ltd, Croydon, CRO 4YY.



The Author

! Joakim Nergelius is Professor of law at the University of Ore-
bro, Sweden, since September 2003, as well as associate profes-
sor (docent) in European and Comparative Law at Abo Academy
(Turku), Finland. He has written extensively on Swedish, com-
parative and European constitutional law. Among his works are
Konstitutionellt rdittighetsskydd — Svensk ritt i ett komparativt
perspektiv (Constitutional Protection of Human Rights — Swed-
ish Law in a Comparative Perspective), Stockholm (Norstedts)
1996 (doctoral dissertation). Amsterdamfordraget och EU:s
institutionella maktbalans (The Treaty of Amsterdam and the
Institutional Power Balance in the EU), Stockholm (Norstedts; Institutet for rdtts-
vetenskaplig forskning) 1998, and the anthology Nordic and Other European Con-
stitutional  Traditions, Brill/Nijhoff (Leiden/Boston) 2006. More recently, he
published the book The Constitutional Dilemma of the European Union in 2009 and
The Monography Svensk Statsrdtt (3rd ed. 2014).




The Author



Table of Contents

The Author

List of Abbreviations

Preface

General Introduction

Chapter 1. Concise Description of Constitutional History
Chapter 2. Profile of the Form of Government

Chapter 3. State Territory and Other Geographical and
Demographic Data

Part 1. Sources of Constitutional Law (Notion, Concepts and
Hierarchy)

§1. INTRODUCTION

Chapter 1. Treaties

Chapter 2. Constitution

Chapter 3. Legislation and Equivalent Legislative Rules

Chapter 4. Administrative Regulations and Orders. Regulations
and Decrees

Chapter 5. Other Sources of Law

27

31



Table of Contents

Part II. Form of Government

Chapter 1. General

§1.
§2.

§3. REFERENDUM AS AN ALTERNATIVE TO REPRESENTATIVE DEMOCRACY

INTRODUCTION: CENTRAL AUTHORITIES OF THE STATE

POLITICAL PARTIES, LOBBIES AND INTEREST GROUPS

Chapter 2. Head of State

Chapter 3. The Legislature

§1.
§2.

§3.

§4.

§5.

THE ORGAN OF STATE
LLEGAL STATUS

COMPETENCES
I. Legislation: Further on Chapter 8 of the Instrument of
Government
II. Budgetary and Financial Power: Instrument of Government
Chapter 9

DELEGATION AND DISTRIBUTION OF LEGISLATIVE POWER: RELATION

TO THE EUROPEAN UNION
I. Background and General Remarks
II. The European Issue in Chapter 10 of the Instrument of
Government
III. The EMU Issue
IV. Conclusions

WORKING PROCEDURES OF THE PARLIAMENT CONCERNING
LEGISLATION

Chapter 4. The Executive

§1.

§2.

THE ORGAN OF STATE: ITS LEGAL STATUS, COMPETENCES AND
WORKING MODES

GOVERNMENTAL ACCOUNTABILITY IN RELATION TO PARLIAMENT

. GOVERNMENTAL ACCOUNTABILITY IN RELATION TO PUBLIC

AUTHORITIES

33

33

33

39

41

45

45

47

49

49

54
54

57

66

68

72

72

78

84



Table of Contents

Chapter 5. The Judiciary and the Independence of the Courts

§1. JUDICIAL ORGANIZATION

§2. LEGAL STATUS OF THE JUDGES

Part 1II. The State and Its Subdivisions

§1. DISTRIBUTION OF POWERS BETWEEN THE STATE AND THE
MUNICIPALITIES

§2. THE REGIONAL ISSUE
Part IV. Human Rights and Judicial Review

Chapter 1. Human Rights in Sweden
§1. GENERAL REMARKS
§2. THE CATALOGUE OF HUMAN RIGHTS IN CHAPTER 2 OF THE
INSTRUMENT OF GOVERNMENT
I. Background and Structure
II. The Individual Rights
III. The Range and Extent of the Rights
§3. THE FREEDOM OF PRESS ACT

§4. THE FREEDOM OF SPEECH ACT

Chapter 2. Judicial Review in Swedish Law
§1. RELATION BETWEEN JUDICIAL REVIEW AND JUDICIAL PREVIEW

§2. THE DEVELOPMENT OF JUDICIAL REVIEW: A BRIEF HISTORICAL
BACKGROUND

§3. SOME IMPORTANT CASES
§4. JUDICIAL REVIEW IN RELATION TO EUROPEAN LAW
I. Introduction

II. Two Unexpected Judgments from 2005
1. Conclusions and a View to the Future

Part V. Specific Problems

89

89

90

93

93

96

99

99

99
104
104
105
109
111

115

117

117

119
122
124
124

129
136

137



Table of Contents

§1. WAR POWERS

§2. EMERGENCY LAWS

§3. THE CONSTITUTIONAL RELATIONSHIP BETWEEN CHURCH AND STATE
Selected Bibliography

Index

137

138

139

141

143



List of Abbreviations

AD
BVertG
Ds
ECHR
ECJ
ECR
ECtHR
EEA
ERT
FPA
FSA
1G

KU
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SOU

Arbetsdomstolen (Labour Court)
Bundesverfassungsgericht, German Constitutional Court
Departementsserien

European Convention of Human Rights

European Court of Justice

European Court Reports

European Court of Human Rights

European Economic Area

Europarittslig tidskrift (European Law Journal)
Freedom of Press Act, Tryckfrihetsforordningen (1949)
Freedom of Speech Act, Yttrandefrihetsgrundlagen (1991)
The Instrument of Government, Regeringsformen
Konstitutionsutskottet

Member of Parliament

Nytt Juridiskt Arkiv

Prime Minister

Proposition (law bill)

Regeringsriittens Arsbok

Swedish Crowns, official currency

Studieforbundet Niringsliv och Samhille

Statens offentliga utredningar

Ugeskrift for Retsvaesen, Danish Case Collection
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