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PREFACE

At the beginning of this project, we knew that our trial schedule would require us to find a
talented lawyer to assist us in research and preparation of preliminary drafts. Frank Brogan
joined us in April of 1981 for that purpose. Frank was from Clifton, New Jersey, where his
father, William R. Brogan, has practiced law for many years. Frank graduated from the
University of Georgia Law School.

For the five months that he was with us, we all came to respect and admire his talent and
loyalty. Undoubtedly, he would have made his own mark, but on September 19, 1981, at the
age of 26, we learned of his sudden and untimely death. Such things are senseless and seem so
unfair, but to those of us who knew him and worked with him every day, he will be
remembered as a kind and gentle person, and a dedicated lawyer, who devoted himself to this
book as if it were his own.

The authors wish to think our many friends and colleagues whose inspiration and help have
contributed immeasurably. First, we must thank our associates, Marc Davis and Rosalyn
Kadish, for their preparation of several chapters of this book and for their patience and
perseverance while the authors left their caseload to them. With the untimely death of Frank
Brogan, who assisted us in research and preliminary drafts, the authors enlisted the help of
several colleagues so that our deadline could be met. Thus, we wish to thank Diane Marger,
Judith Dickinson, and Robin Wyatt for their quick response, diligence and creativity. Many
other members of the criminal defense bar made contributions by way of suggestions and
permitting us to use their creative pleadings. Our appreciation and respect are extended to
Edward T. M. Garland, John Hesmer, Steven Sadow, John R. Martin, Jeffrey Bogart, Nickolas
Chilivis, Robert Altman, Michael Mclntyre, Joseph Beeler, Frank Hester, Richard Rubin, Jack
Goger and Richard Young. We also wish to thank Judge J. Owen Forrester of the United
States District Court for the Northern District of Georgia, and Judge William Daniel of the
Superior Court of Fulton County, Atlanta Judicial Circuit, for their assistance.

This book could not have been completed without the untiring efforts of Gail Stowers, who
has typed this book at least three times. Of course, while she was engaged in this pursuit, we
had to depend on Sarah Baker and Cathy Johns to shoulder the other secretarial burdens of our
office. This they did splendidly.

The authors must also thank our Editor, Michael Eisenstein, for both his prodding and his
patience. When Michael enlisted us to write this book, we had no idea what we were getting
into. Now, more than a year later, having seen this project through, we believe that Trial
Investigation and Preparation adds a new dimension to available professional literature
designed to assist the practitioner.

We have tried to structure the book so that it would be helpful to both inexperienced and
experienced practitioners. This was not an easy task. To accomplish this, the authors have
attempted to achieve a balanced presentation that will enable the novitiate criminal defense
lawyer to feel comfortable while at the same time giving the more experienced lawyer new
insights into old problems.

This is a book about pretrial preparation. From our years of experience in handling federal and
state criminal litigation, the successful defense of a criminal case begins with diligent
preparation and investigation. Most successful criminal lawyers have not gained their
reputation by pulling rabbits out of hats, but by painstaking analysis and hard work.

Xiii (Rel. 57-11/2012 Pub.198)



PREFACE

We have endeavored to offer the reader a practical approach to solving problems in a criminal
case, while at the same time providing counsel with the necessary precedent, statutes, and
rules. Because state law is so diverse, we have emphasized federal practice. However, we have
delved into state practice, at least with a general overview, when possible.

Although we did not intend to produce a “form” book, we have attempted to provide you with
the most up-to-date and creative pleadings that we believe are available.

Finally, we have tried to give you the benefit of our experience in preparing simple and
complex criminal cases for trial. As the years go by, practitioners sometimes become
complacent, believing they have seen it all. But, our experience reveals that every criminal
case, whether simple or complex, always has a nuance which requires creative trial
preparation. It is this challenge that we hope will inspire our readers to continue to be
members of the criminal defense bar. This book was designed to help you meet these new
challenges. We wish you luck.

MJK.
R.AB.
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