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Gay Rights and American Law

Gay Rights and American Law investigates how American appellate
courts dealt with the struggle for lesbian and gay civil rights during the
last two decades of the twentieth century. The study is grounded on an
exhaustive database of both federal and state cases and of the personal
attributes of the judges who decided them, as well as of the ideological,
institutional, and legal environments in which the decisions were situ-
ated. The book’s comprehensive quantitative examination of appellate
response to an emergent minority’s legal claims affords an empirically
sound explication of that judicial action, as well as a pathway to more
general —and telling — commentary on judicial policy making, wholly in-
dependent of the lesbian and gay context. The work both explains how
diverse factors influenced the adjudication of civil rights claims during a
vital era of the homosexual rights movement and formulates promising
methodologies for the meaningful quantitative empirical study of law.

Daniel R. Pinello was educated at Williams College, New York Univer-
sity, and Yale University. His scholarship includes The Impact of Judicial-
Selection Method on State-Supreme-Court Policy: Innovation, Reaction and
Atrophy (1995) and “Linking Party to Judicial Ideology in American
Courts: A Meta-Analysis,” Justice System Journal (1999).
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Introduction

This is a book about how American appellate courts dealt with the struggle
for lesbian and gay civil rights during the last two decades of the twentieth
century. The volume also uses that conflict as a lens to scrutinize judicial
behavior beyond the scope of homosexual rights.

The research is grounded on an exhaustive database of court cases
about gay rights and of the personal attributes of the judges who decided
them, as well as the ideological, institutional, and legal environments in
which the decisions were situated. The empirical findings are striking, and
I summarize some notable ones at the start.

First, a bench that is diverse with regard to age, gender, race, and re-
ligion is important to securing lesbian and gay rights. Judges who are
female, African American, Latino, Jewish, or young (i.e., in their thirties
or forties) are more likely than those who are male, white, Protestant,
or older to recognize sexual minority rights and to treat lesbians and
gay men as equal citizens whose distinctive interests and concerns merit
judicial recognition. More generally, diversifying the bench to include
groups that experience invidious discrimination creates sensitivity to the
legal claims of other such communities. Heterogeneity among judges sub-
stantially helps to secure rights, and not just for the groups immediately
represented. Moreover, this finding presumptively applies to all public
officeholders.

The flip side of the coin is that other categories of jurists — for example,
Roman Catholics and those with prior career experience in elective public
office — have been far less hospitable to the civil rights of homosexuals.

Second, the law — both judge-made and legislatively enacted — also
matters. If legal precedents supporting gay rights are won, that case law
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2 Gay Rights and American Law

makes it significantly more likely that later tribunals, even those staffed
with antigay jurists, will uphold those rights. Further, courts in jurisdic-
tions with consensual sodomy statutes are less prone to back lesbians and
gay men, while those where legislatures have adopted gay civil rights laws
are more likely to embrace gay rights across the board. Thus, homosexual
activists and their supporters should strive for further decriminalization
of consensual sodomy in the nation, even though the offense is virtually
unenforced. At the same time, successful political action for legislative
passage of gay civil rights statutes will likely reverberate in the judicial
arena.

Third, unlike the experience of the civil rights movement, the federal ju-
diciary is not the most promising battle ground for the gay rights struggle.
After more than three decades in which Republican presidents predomi-
nately selected federal judges, there are now numerous state courts more
receptive to the legal claims of lesbians and gay men than the federal bench
as a whole. Those groups pursuing litigative strategies to secure rights are
best advised to work at the state level, even though participation by gay
interest groups as counsel or amicus curiae has enhanced the likelihood of
victory in federal tribunals.

Finally, the success of homosexuals in appellate courts generally has
improved over time, especially with regard to gay family issues. In partic-
ular, judges have been increasingly more supportive of parental rights for
gay people. Time appears to be on their side.

The Context of the Study

Lesbian and gay rights have received substantial attention in legal and
political science research. For example, Koppelman (2000) reports that
a “February 2000 search of articles listed under ‘sexual orientation dis-
crimination’ in the Index of Legal Periodicals found 96 articles written on
the subject from 1989 to 1994. From 1995 to the date of the search, there
were 540 articles.” In addition, many notable books have appeared,' con-
tributing to a rich understanding of the place of lesbians and gay men in
American law and politics.

' Important titles include Button, Rienzo, and Wald (1997), Strasser (1997), Keen and
Goldberg (1998), Bailey (1999), Eskridge (1999), Gerstmann (1999), Halley (1999),
Richards (1999), Riggle and Tadlock (1999b), Blasius (2000), Cain (2000), Rimmerman,
Wald, and Wilcox (2000), Badgett (2001), Koppelman (2002), and Rimmerman (zoo2).
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The scholarship on gays and the law, however, has been overwhelm-
ingly normative or qualitative, with very few systematically statistical or
otherwise quantitative investigations of legal issues relevant to gay peo-
ple.* This dearth of quantitative empirical inquiry — as opposed to quali-
tative empirical research (Epstein and King 2002) — into the civil rights of
homosexuals is in stark contrast to the wealth of statistical information
on lesbian and gay politics.?

The comparative lack of quantitative empirical legal scholarship is not
surprising, because such investigation often dismays legal academics. As
Friedman (1986: 774) observes,

empirical research is hard work, and lots of it; it is also nonlibrary research, and
many law teachers are afraid of it; it calls for skills that most law teachers do not
have; if it is at all elaborate, it is team research, and law teachers are not used
to this kind of effort; often it requires hustling grant money from foundations or
government agencies, and law teachers simply do not know how to do that. ...
Prestige is a factor too. Law schools ... tend to exalt “theory” over applied re-
search. Empirical research has an applied air to it, compared to “legal theory.”*

In short, extended quantitative studies by legal academics are rare. This
book is a sample of their worth.

Moreover, law professors and political scientists generally have ne-
glected each other’s contributions. Rosenberg (2000: 267) notes,

The academic disciplines of law and political science were once closely en-
twined under the rubric of the study of government. At the start of the twen-
tieth century, to study government was to study law.. .. But as the century devel-
oped, and particularly after mid-century, the distance between the two disciplines
grew. Today, legal academics and political scientists inhabit different worlds with

* The books by law professors (Cain, Eskridge, Halley, Koppelman, Richards, and Strasser)
in note 1 have no consequential quantitative components; nor do most gay rights articles in
law reviews and journals. Indeed, the only legal scholarship on lesbians and gay men
informed by noteworthy data is Posner (1992) and Halley (1993). Examining countries
tolerating homosexuality far more than the United States, Posner concludes there is no
empirical evidence that elevating the social and legal status of gay people will increase
their numbers. Halley reviews primary sources on the Georgia sodomy statute upheld in
Bowers v. Hardwick (1986) and discovers that the Supreme Court’s historical interpretation
of the law is mistaken.

Books such as Button et al. (1997), Bailey (1999), Gerstmann (1999), Riggle and Tadlock
(1999b), Rimmerman et al. (2000), and Badgett (2001), as well as articles such as Sherrill
(1993, 1996), Haeberle (1996), Haider-Markel and Meier (1996), Wald, Button, and
Rienzo (1996), and Gamble (1997), are substantially empirical.

4 For further explication of the paucity of empirical legal scholarship, see Schuck (1989),

Nard (1995), Schlegel (1995), and Heise (1999).
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