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FOREWORD

The publication of this “little book’ must bring joy to the
heart of anyone interested in legal education in Canada. It fills a
long-standing need. Until now, the student contemplating the
study of law or, having made the decision, beginning his or her
never-to-be-forgotten experience, has been filled with ap-
prehension. Most students in either of these two categories do
not, today, come from backgrounds that would give them a
good idea of what law, and particularly the study of law, is all
about. There is, then, the mystery, if not the fear, of the
unfamiliar. Not a few of them entertain doubts about their
decision, arising, perhaps, out of a feeling of guilt for having
abandoned their undergraduate field of study for a discipline
leading to the practice of a profession. ‘“What justification”,
they may ask themselves, “‘is there for a professional course in a
university?”’ That question, astonishingly enough, continues to
be asked, despite the historic association of the study of law and
universities of the world. It is a question which this book
should help put to rest. Finally, for our puzzled student, there
is the inevitable confusion, and frequently accompanying in-
security, associated with a new way of examining, analyzing
and solving difficult intellectual questions affecting the rela-
tionships of real human beings in an increasingly complex
society.

Professor Waddams tells us that the principal architect of
modern Canadian legal education, Dean C.A. Wright, de-
scribed the study of law as “high adventure”. Non-lawyers
might be forgiven for wondering how objective that brilliant
scholar and teacher could have been about a subject to which he
had devoted his life. But high adventure is indeed what
studying law is, and no reader can come away from this book
without sensing the adventure that awaits him or her. The
author not only tells his audience how exciting legal analysis is
but, in exceptional simplicity, demonstrates it by his very
manner of telling. Along the way he strips away the confusion

il



v Foreword

and mystery commonly and, it must be admitted, justifiably,
associated with many of our Canadian legal institutions.

Perhaps most characteristic of law as an intellectual subject is
its concern with the precision of language. To me the chief
virtue of this introduction to the study of law is the example
shown in the economy and precision of the words chosen by the
author to demonstrate the points he makes. Clear thinking
requires clarity of communication. Dean Wright's career may,
in the eyes of many, raise a suspicion of bias. Two men of letters
he was fond of turning to for support may be more acceptable.
In The House of Intellect, Jacques Barzun, in his chapter on the
language of learning and pedantry wrote:

... contempt and ingratitude toward the interpreters of law is a
grave fault. It shows ignorance of the long, arduous growth and
superior merit of an institution to which we owe our ease and
privileges as thinking beings. The law is a model of intellectual
work, and it is a work of words. It is a profession easy to ridicule
by its externals and it is criticizable, like other institutions, for its
anachronisms. But as an attempt of the esprit de finesse to mold
coherent conceptions of the true and the just on the restless
multiplicity of human life, it is a triumph of articulateness and
exactitude . . . .

The American poet, Archibald MacLeish, speaking of his
experience with the Socratic method, described by Professor
Waddams, said:

My education such as it is, began . . . in the [Harvard Law}
School. I say this not because the occasion demands it (I have
said it often and elsewhere), but because it is true. And what was
the substance of that education? The Socratic spark which set
insatiable fires where no flame was ever seen before. . .. But
beyond the spark? Beyond the spark a vision — the vision of the
human mind, the great tradition of the intellectual past which
knows the bearings of the future. No one, not the most erudite
or scholarly man, who has failed to see that vision can truly serve
the art of poetry or any other art, and by no study better than the
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study of the law can that great sight be seen. The law has one way
of seeing it. Poetry has another. But the journey is the same.

The full sight can be had only as the student progresses but,
this book will, I am confident, provide a glimpse. I do not
know anyone else who could have written it. If one detects an
abundance of enthusiasm in what I have written this foreword
has served its purpose. Only a few of the readers of this work
can expect to have its author as a teacher. By reading his words
all others, alas, will have to settle for the next best thing.

Horace Krever



PREFACE

This little book is written for students beginning or seriously
contemplating the study of law in the common law provinces
of Canada. It is neither a textbook nor a scholarly treatise. Its
aim is to bring home to the reader some of the ideas about law
that must be grasped by the student. It is not a book on the
Canadian legal system, as such, but it attempts to give the
reader enough knowledge about the structure of the legal
system in Canada and enough of the ideas of law that are
common currency in the professional and academic legal world
to enable the student to approach his studies with greater
knowledge and, it is hoped, enjoyment than he might other-
wise have. For the student who is considering, but has not yet
embarked on, a course of legal studies, it is hoped that the book
will impart some ideas worth thinking about and something of
the flavour of the law.

In writing this book I have drawn from many sources. I am
indebted to my own teachers, to my students, and to my
colleagues, particularly to Professors Alexander, Prichard and
Sharpe who made very helpful suggestions. Among written
sources I am indebted particularly to my own introduction to
the study of law, Professor Williams’ Learning the Law and to
Sir Robert Megarry’s superb collections of legal memorabilia,
Miscellany-at-Law and A Second Miscellany-at-Law.

In the course of the book I have touched rather lightly on
difficult and complex matters. Where opinions differ on any
question, I have tried to indicate the main outlines of the
opposing views, not, of course, because I think that a complex
question can be disposed of in a few sentences, but in order to
convey to the reader some of the interest and intellectual
excitement that attends the study of law. The late C.A. Wright
was exaggerating only slightly when, as Dean of the University
of Toronto law school, he used to tell the incoming students
that the study of law was “‘high adventure”’.

Toronto S.M. Waddams
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Chapter 1
WHAT IS LAW?

INTRODUCTION

A question like that in the title to this chapter is not to be
answered in a few words, or even in a few books. Indeed, those
responding to the question, even lawyers, will always differ
from each other in their answers, because the concept of law is
so basic to our ideas of society that it has no clear meaning
outside the writer’s own social and political philosophy. No
doubt Canadian law is one thing to a capitalist, and quite
another to a Marxist. Further, pre-revolutionary law in a
Marxist state is one thing. Post-revolutionary law is something
quite different.

Aristotle said that Man is a political animal. He did not, of
course, have in mind the party politics of the twentieth century.
He meant that Man naturally lives in a community (the polis or
city-state being the particular kind of ,community he had in
mind).! This view remains generally accepted. Despite the
emphasis we place on Man as an individual, it can hardly be
doubted that it is part of his nature to live in a community. Asa
recent commentator said, Man is not purely a social animal, nor
asolitary animal, he is a social and a solitary animal at the same
time.? No complete description of Mankind could possibly
avoid reference to the community as well as to the individual.

A universal feature of human society has been conflict.
Individuals have individual interests. On occasion, they conflict

1 Aristotle, Politics, 1, 2, 9. 1253a (Newman ed.).

2 J. Bronowski, The Ascent of Man (1973), p. 411. “Justice is a
universal of all cultures. It is a tightrope that man walks
between his desire to fulfil his wishes, and his acknowledge-
ment of social responsibility. No animal is faced with this
dilemma: an animal is either social or solitary. Man alone
aspires to be both, a social solitary.”
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with each other. If a society is to survive it must develop a
system of resolving conflicts between individuals, and conflicts
between individuals on the one hand and the community on
the other. The law is the system of resolving those conflicts.

SOCIAL SCIENCE OR HUMANITY

Thus, the law in any society is the society’s attempt to resolve
the most basic of human tensions, that between the needs of
man as an individual, and his needs as a member of a commu-
nity. The law is the knife-edge on which the delicate balance is
maintained between the individual on the one hand and the
society on the other.

Law is, therefore, at the same time, a social science and a
humanity. Indeed, it is fundamental to both, and constitutes
the bridge between them. It must seem strange, then, to find
that the study of law in most Canadian universities is rather
isolated both from the Social Sciences and the Humanities. In
most universities the Faculty of Law is independent of the
Faculty of Arts and Science. The Humanities and Social Sci-
ences research libraries rarely include collections of law books.

ACADEMIC STUDY OR PRACTICAL TRAINING

Part of the explanation of the isolation of the law in the
university undoubtedly lies in the pragmatic nature of legal
study. One can talk at considerable length about the reconcilia-
tion of the individual and the community, but the study of law
brings the lawyer down very suddenly from the purity of
theoretical speculation to the sordid reality of practical needs.
Can the police compel a suspected bank robber to undergo
surgery against his will in order to discover whether a foreign
body lodged in his shoulder is a bullet? Well, on the one hand,
the interests of the community require us to facilitate police
investigations, and it would be very useful for the police to
discover whether the object is a bullet. The safety of society
requires an effective police and reasonable regularity in punish-
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ment of the guilty. But then, on the other hand, there is the
sanctity of the human person, which every free society must
respect. We cannot allow the police to cut people up to look at
their insides even if it would make their job easier. Yes, but can
we do it (the police will ask)? The police surgeon is free at four
this afternoon. Can I stop them (the prisoner will ask you)?
And how? And quickly? These are the questions that will be
asked of lawyers and judges, and they demand answers. Mr.
Justice Hugessen of the Quebec Court of Queen'’s Bench had
to give one on July 7, 1972.3

Sometimes people are heard to advocate the study of law as a
“liberal art”’, thereby implying that inquiry into what the law
actually is can be eliminated and that the existing law schools
should reform themselves or take their crass pragmatism
elsewhere. The study of law, however, can never divorce itself
from a living working system. A theoretical study of police
powers without attention to what the police can actually doina
particular society is not a study of law. The bridge between the
theoretical and the practical is of the essence. This is not to
suggest that there is no place outside the law schools for the
study of law. It will be suggested below what approach such
study should take.

RULES OR PROCESS?

Many think of the law as a set of rules, and, in part, it is. The
law does regulate conduct. However, the study of law is not the
learning of rules. Perhaps the biggest surprise to a beginning
law student is to discover the uncertainty of legal answers even
to basic questions. I should rather say, especially to basic
questions, for the more basic the question the greater the
uncertainty. Definite answers can often be given to trivial
questions: Is income tax payable on an employee’s bonus? Is it

3 Re Laporte and The Queen (1972) 8 C.C.C. (2d) 343 (Que.
Q.B)).



