Powers
~ of Attorney

! SERIES



Powers of Attorney

Trevor M Aldridge
MA (Cantab) Solicitor

Seventh Edition

Longman &z T



© Longman Group UK Ltd 1949, 1988

Originally written by:
Charles Caplin. LLB, Solicitor
assisted by Arnold Wexler, LLB, Solicitor

Published by:
Longman Group UK Ltd,
21-27 Lamb’s Conduit Street. London WCIN 3NJ

Associated offices:
Australia, Hong Kong, Malaysia. Singapore, USA

British Library Cataloguing in Publication Data

Aldridge. Trevor M.
Powers of attorney.—7th ed.
(Longman practitioner series)
1. England. Powers of attorney. Law
I. Title
344.206'29

ISBN 0-85121-390-1

All rights reserved. No part of this publication may be reproduced.
stored in a retrieval system, or transmitted in any form or by any means,
electronic, mechanical, photocopying, recording or otherwise, without
either the prior written permission of the publishers, or a license
permitting restricted copying issued by the Copyright Licensing Agency
Ltd, 33-34 Alfred Place, London WCIE 7DP.

Printed and Bound in Great Britain by
Hartnolls Limited, Bodmin, Cornwall.



Preface to seventh edition

A new prescribed form of enduring power of attorney. introduced
on 1 November 1987 and the only one available from 1 July 1988,
has made a new edition of this book essential. As an enduring
power is only valid if it is granted on the prescribed form, anyone
drafting such powers must have access to the new form. This
edition therefore deals with the changes in the new form and the
amended execution requirements. The precedents for enduring
powers all adopt the new form.

At the same time, powers in the old form, granted during the
period for which the first prescribed form regulations applied,
remain valid and may be encountered for many years to come. So 1
have had to retain the information needed to assess the validity of
those powers.

This new edition has also provided the chance to strengthen one
of the traditional features of this book, the wealth of precedents
which it provides. I have taken the opportunity to modernise the
wording both of the documents set out in full and of the clauses for
insertion into powers of attorney. The object is to make them more
readily understandable and acceptable to users, without sacrificing
any of their legal effectiveness. At the same time, a few more
precedents have been added.

Finally, more statutes and statutory instruments have been
reprinted for readers’ convenience. For ease of reference there is
now a separate appendix for the Acts of Parliament and for the
rules and regulations.

The whole of the text has been revised to take account of changes
since the last edition. I have sought to state the law as it applied on
1 March 1988.

Trevor M Aldridge
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Abbreviations

In this book, the following abbreviations are used for the Acts and
statutory instruments most commonly referred to:
‘1971 Act’: Powers of Attorney 1971.
1985 Act’: Enduring Powers of Attorney Act 1985.
‘Court Rules: The Court of Protection (Enduring Powers) of
Attorney) Rules 1986, SI No 127.
‘Prescribed Form Regulations’: The Enduring Powers of Attorney
(Prescribed Form) Regulations 1987. SI No 1612.
The 1985 Act followed the recommendations of the Law Com-
mission in its report The Incapacitated Principal (Law Com No 122,
Cmnd 8977). This is referred to as ‘the Law Commission report’.

XXii



Contents

Preface Xiii
Table of Cases XV
Table of Statutes xviii
Table of Statutory Instruments xxi
Abbreviations xxil

Chapter 1: Introduction
1 Sources of law
2 Definition: power of attorney
3 Enduring powers of attorney
4 Authority granted
(a) Ordinary powers of attorney
(b) Enduring powers of attorney
5 Power coupled with an interest
6 Limits on powers of attorney
(a) Agents
(b) Appointments
(c) Statutory authority
(d) Wills
(e) Gifts
(f) Rules of court

Chapter 2: Scope of Power
L Principles
2 Wide powers
(a) Ordinary powers

o0 00 Co 0o AN B R W RN = =



vi

CONTENTS

(b) Enduring powers

3 Restricted powers

(a) Generally

(b) Borrowing

(c) Bank accounts
(d) Examples

4 Gifts

(a) Ordinary powers
(b) Enduring powers

5 Powers of trustee
6 Interpretation

(a) Donor’s ability to perform
(b) Ostensible authority
(¢) Recitals

(d) General rules of construction

(e) Ejusdem generis

(f) Ambiguity

(g) Enduring powers of attorney
(h)Proper law

7 Later extensions

(a) Ordinary powers of attorney
(b) Enduring powers of attorney

Chapter 3: Donor

1 Capacity

2 Partners

3 Corporations

4 Minors

5 Mental patients

(a) Mental incapacity
(b) Capacity
(c) Validity of attorney’s acts

6 Drunkards

7 Enemy aliens

8 Attorneys

9 Trustees: Trustee Act powers

(a) Generally
(b) Individual trustees

10
10
10
12
11
12
13
13
14
15
15
16
16
16
17
17
17
18
18
19
19
20

21
21
22
22
23
24
24
24
25
25
26
26
26
26
27



CONTENTS

(c) Trustees as a body

(d) Trustees for sale

(e) Charitable trustees
10 Trustees: enduring powers

(a) Statutory authority

(b) Mental disorder: trusts for sale of land
11 Personal representatives
12 Tenants for life and statutory owners
13 Bankrupts
14 Trustees in bankruptcy
15 Liquidators

Chapter 4: Attorney
1 Capacity
(a) Freedom of choice
(b) Suitability
2 More than one attorney
3 Minors
4 Bankrupts
6 Corporations
(a) Generally
(b) Trust corporations
7 Partners
8 Successors in title

Chapter 5: Contents of Power
1 Recitals
2 Attorney’s powers
3 Substitution and delegation
4 Duration
5 Remuneration of attorney
6 Ratification
(a) General
(b) Enduring powers of attorney
7 Proper law

Chapter 6: Form of power
1 Deed
2 New enduring powers of attorney

31

40
40
42

43
43
43
43
44
44
45
45
45
46

47
47
48



viil CONTENTS

3 Execution 48
(a) Witnesses 48
(b) Enduring powers of attorney 49
(¢) Trustees 49
(d) Companies 50
(e) Attorney ‘ 50

4 Earlier enduring powers of attorney 1

5 Stamp duty 52
(a) Duty abolished 52
(b) Duty formely charged 52
(¢) Reduced rates 52
(d) Exemptions 53

Chapter 7: Duration of power 55

1 Period of authority 55

2 Termination by effluxion of time 55
(a) Specified period 55
(b) Purpose specified 56
(c¢) Until incapacity 56
(d) Future period 56

3 Termination of operation by law 57
(a) Want of capacity 57
(b) Destruction of subject matter 57

4 Revocation 57
(a) Consent of attorney 57
(b) Express revocation 58
(c) Implied revocation 58
(d) Enduring powers of attorney 59

5 Irrevocable powers 50
(a) At common law 59
(b) Powers given as security 60
(c) Other powers expressed as irrevocable 61

6 Disclaimer 61
(a) General 61
(b) Enduring powers of attorney 61

7 Presumption of nonrevocation 62

Chapter 8: Exercising a power 63



CONTENTS ix

1 Using donor’s name 63

2 Powers granted by corporations 63

3 Corporation as attorney 64

4 Bills of exchange 65

5 Proving authority 66

(a) Power of attorney 66

(b) Registration of power 67

(c¢) Court of Protection orders 67

6 Custody of power 68

7 Legal proceedings 68
Chapter 9: Duties of Donor 70
1 Warranty of ability to delegate 70

2 Indemnity 70

3 Ratification 71
Chapter 10: Duties of Attorney 72
1 To act within authority 72

2 Standard of care 73

3 Good faith and disclosure 74

4 Accounting 75

5 Personal performance 76

6 Confidentiality 77

7 Registration of enduring power 77

8 Court of Protection jurisdiction 77
Chapter 11: Protection of Attorney 79
1 General 79

2 Purported enduring powers of attorney 80

3 Registered enduring powers of attorney 80

4 Retrospective protection 81

5 Protection in the power 81

6 Limitation period 82
Chapter 12: Position of Third Parties 83
1 Subsistence of power 83

(a) Power revoked: general 83

(b) Purported enduring powers of attorney 84

(c) Registered invalid powers 84



