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THE WTO DISPUTE SETTLEMENT REPORTS

The Dispute Settlement Reports of the World Trade Organization (the "WTO")
include panel and Appellate Body reports, as well as arbitration awards, in dis-
putes concerning the rights and obligations of WTO Members under the provi-
sions of the Marrakesh Agreement Establishing the World Trade Organization.
The Dispute Settlement Reports are available in English. Volumes comprising
one or more complete cases contain a cumulative list of published disputes. The
cumulative list for cases that cover more than one volume is to be found in the
first volume for that case.

This volume may be cited as DSR 2008111
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I. INTRODUCTION

L The United States and Brazil each appeals certain issues of law and legal
interpretations developed in the Panel Report, United States — Subsidies on Up-
land Cotton — Recourse to Article 21.5 of the DSU by Brazil (the "Panel Re-
port")." The Panel was established to consider a complaint by Brazil concerning
the consistency with the Agreement on Agriculture and the Agreement on Subsi-
dies and Countervailing Measures (the "SCM Agreement") of measures taken by
the United States to comply with the recommendations and rulings of the Dis-
pute Settlement Body (the "DSB") in the original proceedings in US — Upland
Cotton.

2. In the original proceedings, Brazil challenged various United States
measures’ that Brazil alleged constituted actionable subsidies within the meaning
of Part 11l of the SCM Agreement, prohibited subsidies within the meaning of
Part 11 of the SCM Agreement, export subsidies within the scope of the Agree-
ment on Agriculture, and/or subsidies actionable under Article XVI of the Gen-
eral Agreement on Tariffs and Trade 1994 (the "GATT 1994"). Brazil also chal-
lenged certain of these measures under Article I11:4 of the GATT 1994.* The
United States argued that, by virtue of paragraphs (a) and (b) of Article 13 of the
Agreement on Agriculture, some of the measures were domestic support meas-
ures that were exempt from being challenged under the SCM Agreement and the
GATT 1994.°

3. The following conclusions of the original panel are relevant for purposes
of these proceedings pursuant to Article 21.5 of the Understanding on Rules and
Procedures Governing the Settlement of Disputes (the "DSU"). First, the original
panel found that export credit guarantees provided to unscheduled agricultural
products (including upland cotton) and to one scheduled product (rice) under
three export credit guarantee programmes—the General Sales Manager ("GSM")
102, the GSM 103, and the Supplier Credit Guarantee Program ("SCGP")—are

J WT/DS267/RW, 18 December 2007.

*  The recommendations and rulings of the DSB resulted from the adoption on 21 March 2005, by
the DSB, of the Appellate Body Report, WT/DS267/AB/R, and the Panel Report, WT/DS267/R, in
US — Upland Cotton. In this Report, we refer to the panel in these Article 21.5 proceedings as the
"Panel", and to the panel that considered the original complaint brought by Brazil as the "original
panel" and to its report as the "original panel report".

Brazil made claims in respect of marketing loan programme payments, user marketing (Step 2)
payments ("Step 2 payments"), production flexibility contract payments, market loss assistance pay-
ments, direct payments, counter-cyclical payments, crop insurance payments, cottonseed payments,
export credit guarantees and the FSC Repeal and Extraterritorial Income Exclusion Act of 2000,
Public Law No. 106-519 (the "ETI Act of 2000"). Brazil also made claims regarding legislation and
regulations underlying certain of these programmes. (See Appellate Body Report, US — Upland Cot-
ton, footnote 2 to para. 1; see also Original Panel Report, paras. 7.200-7.250)

See Appellate Body Report, US — Upland Cotton, para. 1.

Y Ibid.
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