TERRORISM AND

INTERNATIONAL LAW

Accountability, Remedies, and Reform

. A REPORT OF THE IBA TASK FORCE ON TERRORISM

ELIZABETH STUBBINS BATES

Edited by the IBA Task Force
Justice Richard Goldstone, HHJ Eugene Cotran, Gijs de Vries,
Julia A Hall, Juan E Méndez, Javaid Rehman



TERRORISM AND
INTERNATIONAL LAW:
ACCOUNTABILITY,
REMEDIES, AND REFORM

A Report of the IBA Task Force on Terrorism

ErLizABeTH STUBBINS BATES

Edited by
IBA Taskx Force

R R B ) “1
f 4 r\' ] J ”»t . : ! .,
Justice RICHARGI$GUPSAQNE o] {4 ¥}

HHJ EUGENE CQERAN _¥ N -~y

G vie ) g

1JS DH 2§ 4 :‘Ti"
JuLia

Juan E M¥nNDEZ
Javaip REHMAN

OXFORD

UNIVERSITY PRESS



OXTORD

UNIVERSITY PRESS
Great Clarendon Street, Oxford ox2 6pp
Oxford University Press is a department of the University of Oxford.
It furthers the University's objective of excellence in research, scholarship,
and education by publishing worldwide in
Oxford New York
Auckland Cape Town Dar es Salaam Hong Kong Karachi
Kuala Lumpur Madrid Melbourne Mexico City Nairobi
New Delhi Shanghai Taipei Toronto
With offices in
Argentina Austria Brazil Chile Czech Republic France Greece

Guatemala Hungary Italy Japan Poland Portugal Singapore
South Korea Switzerland Thailand Turkey Ukraine Vietnam

Oxford is a registered trade mark of Oxford University Press
in the UK and in certain other countries

Published in the United States
by Oxford University Press Inc., New York

© International Bar Association 2011

Elizabeth Stubbins Bates has asserted her right to be
identified as Author of the Work pursuant to the
Copyright, Designs and Patents Act 1988

Database right Oxford University Press (maker)
Crown copyright material is reproduced under Class Licence

Number C01P000014 with the permission of OPSI
and the Queen’s Printer for Scotland
First published 2011

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted, in any form or by any means,

without the prior permission in writing of Oxford University Press,

or as expressly permitted by law, or under terms agreed with the appropriate
reprographics rights organization. Enquiries concerning reproduction
outside the scope of the above should be sent to the Rights Department,
Oxford University Press, at the address above

You must not circulate this book in any other binding or cover
and you must impose the same condition on any acquirer

British Library Cataloguing-in-Publication Data
Data available

Library of Congress Cataloging-in-Publication Data
Data available

Typeset by Glyph International, Bangalore, India
Printed in Grear Britain
on acid-free paper by
CPI Antony Rowe
ISBN 978-0-19-958918-0

3579108642



PREFACE

It was in response to the terrorist attacks of 11 September 2001 that the Interna-
tional Bar Association (IBA) established its first Task Force on International
Terrorism. Its report, which was published in 2003, suggested that the seismic
events of 11 September had set governments, international law-makers, and non-
governmental organizations on a long journey to tackle the many complex legal
challenges inherent in responding to this new form of global terrorism. At the
core of this journey lay the task of combating terrorism withourt jeopardizing the
protection of basic rights and freedoms.

Today the threat of terrorism remains as potent as ever, arguably more so. Large-
scale attacks have taken place in major cities around the world, including
London, Madrid, and Mumbai, and several other attempts have been foiled. In
attempting to strike the balance between maintaining national security and pre-
serving fundamental rights, the practices and policies of governments in response
to this threat have often been controversial. The rhetoric of the Bush administra-
tion’s ‘war on terror’ has stood in sharp contrast to the belief that terrorist threats
are the proper purview of policing, rather than military intervention. The invasion
of Iraq, Guantdnamo Bay, extraordinary rendition, the increase of police and sur-
veillance powers, restrictions on free speech and association, have all generated
strong and vocal public opinion. Some have even questioned whether contempor-
ary international law is equipped to meet the challenges of modern terrorism.
Governments and law-makers have been confronted with complex legal questions,
such as: Do state’s human rights obligations apply extra-territorially? Does the
use of force in counter-terrorism constitute armed conflict, meaning that inter-
national humanitarian law should apply, and if so what is its relationship with
international human rights law? To what extent are states obliged to provide reme-
dies for victims of terrorist attacks and victims of violations which occur in the
course of counter-terrorism operations?

Given the considerable developments in international law and state practice since
the publication of the first Task Force report, it became clear thata freshand updated
analysis of the legal issues and challenges was needed. The IBA therefore convened
a new Task Force to provide expert analysis of international law and how it contin-
ues to regulate states’ counter-terrorism policies, and to provide a global overview
of developments in state practice, including but not restricted to the US-led ‘war
on terror’.
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It was important for the IBA to attract a range of expertise to the Task Force, in
order to reflect the multidisciplinary nature of these complex challenges. The IBA’s
Human Rights Institute was fortunate enough to have as its outgoing Co-Chair
Justice Richard Goldstone, who had also acted as Co-Chair of the IBA’s previous
Task Force on Terrorism in 2003. Justice Goldstone kindly accepted the invitation
to Chair the current Task Force, which he has done with the same intellectual
rigour and fair-mindedness that has characterized his long and distinguished
careet.

His Honour Professor Judge Eugene Cotran, visiting professor and Chairman of
the Centre of Middle Eastern and Islamic law at the School of Oriental and African
Studies, London, is a distinguished jurist and recognized as a prominent scholar
of the Arab region. Ms Julia A Hall is Amnesty International’s expert on counter-
terrorism in Europe and has authored several reports documenting the transfer of
alleged terrorism and national security suspects. She brought with her a wealth of
experience from the field and has added a valuable practitioner’s viewpoint to the
Task Force. Professor Juan E Méndez, Co-Chair of the IBA’s Human Rights
Institute, is one of the world’s leading human rights lawyers. He isa former President
of the Inter-American Commission on Human Rights and of the International
Center for Transitional Justice and his scholarship in the field of international law
and knowledge of the Americas has proved indispensible. Professor Javaid Rehman
is an internationally recognized legal scholar and an expert on Islamic law, interna-
tional human rights law, and international terrorism, in particular relating to
Afghanistan and Pakistan. Professor Rehman brought with him critical insight
into the challenges affecting this troubled region. Mr Gijs de Vries was the EU’s
Counter-Terrorism Coordinator between 200407, and has provided an import-
ant policy-maker’s perspective to the Task Force’s consideration of the multi-faceted
issues in this complex area.

Elizabeth Stubbins Bates, formerly David Davies of Llandinam Research Fellow
and currently Visiting Fellow at the London School of Economics and Political
Science, was commissioned to write the Report. With its intention of providing
expert analysis of such a broad range of legal issues and global coverage of examples
of state practice, the Report was ambitious in its aims and scope. However, from the
very inception of the project Elizabeth demonstrated her outstanding technical
expertise and skilful understanding of the key debates in counter-terrorism
and international law in formulating the structure of the Report and consistently
producing drafts of exceptional quality.

Two plenary meetingsof the Task Forcewereconvened, both artheIBA Headquarters
in London. During the first, held in July 2009, the Task Force considered and
agreed the structure, aims, and scope of this ambitious work. Throughout 2009 and
2010, draft chapters were then authored by Elizabeth with typical diligence
and academic precision and offered to the Task Force, who critically analysed the
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issues at stake, providing input and detailed comments according to the members’
vast range of expertise and experience, which were then incorporated into the text.
The Task Force oversaw and supported the author by offering its guidance on
research and latest developments. The Task Force held its second and final plenary
meeting in May 2010, towards the end of the drafting process, approving final
drafts of the Report and its Conclusions and Recommendations.

The IBA’s view is that combating terrorism requires insight from a variety of differ-
ent, potentially contradictory perspectives, with the ultimate aim of reaching
consensus on as many issues as possible. This was reflected in the multilateral
approach of the Task Force which strives to present the range of opinion of its
members whilst remaining scholarly and rigorous. Whilst the Task Force members
are notacting representatively for their respective organizations or institutions, this
Report has been shaped by the convergence of rich and diverse viewpoints.

The Report itself is intended to appeal to the broad range of actors working in this
multi-faceted area, and to reflect the diversity of academics and practitioners in the
IBA membership. It is sufficiently discursive and cognisant of theoretical debates to
appeal to academics and policy-makers, yet set out clearly and concisely enough,
and with a broad range of examples and case studies, to appeal to practitioners,
particularly those who are not experts in the field. The chapters on international
human rights law and international humanitarian law offer a clear framework of
analysis and updates on how each of these branches of international law continue
to regulate states’ counter-terrorism policies. The Report analyses the key current
issues in counter-terrorism, including the extra-territorial application of interna-
tional human rights law; the interoperability of international human rights law
and international humanitarian law; reform in counter-terrorism; and victims’
rights to a remedy and reparations. We also hope that significant value lies in its
updated analysis of case law and examples of state practice drawn from a truly
global selection of jurisdictions, ranging from Colombia to the Philippines.

The Report does not include detailed analysis of the international law on the use of
force, international refugee law, extradition, mutual legal assistance, or the private
law consequences of counter-terrorism. The exclusion of the international law on
the use of force is a significant choice, as the Report aims to articulate clearly when
international humanitarian law does and does not apply to the regulation of terror-
ism and counter-terrorism operations, and to avoid the inference (from politics
rather than law) thar terrorism and counter-terrorism operations always take place
through the lens of ‘war’.

Lastly, the Task Force aims to contribute and add value to the current debates
surrounding counter-terrorism and international law through providing authorita-
tive conclusions and recommendarions for states, inter-governmental and non-
governmental institutions, the judiciary, and policy-makers to consider how to strike
the balance between ensuring respect for fundamental rights whilst protecting the
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global public from terrorist violence. In formulating its recommendations, the
following themes seemed to capture the essence of the issues at stake:

* States must place international law at the centre of their counter-terrorism efforts,
engaging fully with the ratification, implementation, and enforcement of IHL

and IHRL treacies.

* States should train their armed forces personnel, law enforcement officials, and
intelligence officials in applicable IHL and IHRL, as a means of preventing viola-
tions of IHL and IHRL.

* In addition to complying with the monitoring mechanisms which exist at the
international and regional levels, states should monitor their own enforcement of
IHL and IHRL by ensuring compatibility between their treaty obligations and
conditions in practice.

* The prevention of furure violations may be encouraged by a full implementation
of states’ obligations to investigate and prosecute violations of THL and IHRL:
and by states’ obligations to ensure a remedy and reparation both for victims of
terrorist attacks and for victims of violations of international law committed in
counter-terrorism operations.

The Task Force wishes to thank the IBA Foundation Inc for its generosity in
funding this important project. The Task Force acknowledges the generosity of the
London School of Economics and Political Science Department of International
Relations, the David Davies of Llandinam Research Fellowship, and the Dinam
Charity in allowing Elizabeth Stubbins Bates to work on this exciting project and
for funding her work from 2008 to 2009. The LSE Department of Law, where
Elizabeth Stubbins Bates was a Visiting Fellow in 2009-10, also facilitated work on
the book. The Task Force is also extremely grateful to the European Human Rights
Advocacy Centre/Memorial (EHRAC) for its expert advice regarding Russian
counter-terrorism legislation.

The work of the Task Force would not have been possible without the support of
IBA staff. Alex Wilks, as the Senior Programme Lawyer assigned to the Task Force,
managed the different aspects of this complex project from its inception and
deserves credit for the broad project design. Lucy Winder, as IBA Senior Content
Editor, provided invaluable editorial expertise and assistance throughout the pro-
cess. Thanks must also go to Mahmuda Ali and Aurora Garcia, who dealt with the
considerable administrative requirements of the project, as well as Nicole Pellicena
for her help with the IBA's marketing strategy.

The Task Force should also like to thank the following IBA Human Rights Institute
interns for their tremendous assistance in compiling research materials for the
report and assisting with the Task Force meetings: Edwina Brown, Jo Buckley, Peter
Hamm, Catharine Hubner, Zoe Jacob, Shyam Kapila, Tarini Mehta, Peter Morcos,
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John Nee, Lindsay Oak, Tricia Patel, Vijaya Poopalasingam, Joy Reddy, Melissa
Ritchie, Katie Rivkind, Matthew Sands, Mattais Schain, and Daniel Thompson.

Finally, both the Task Force and the IBA would like to thank Roxanne Selby and
Fiona Sinclairat Oxford University Press for their unwavering support and patience
throughout the project.

The law and facts were last updated on 30 May 2010.

IBA Task Force on Terrorism, International Bar Association
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