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FOREWORD

This book has been long in gestation. Originally conceived as a textbook for
students on the London University and other postgraduate international
commercial arbitration programmes it has developed to a significantly deeper
study. It is now a work that it is hoped will be a guide and assistance to lawyers
practising in the area of international arbitration. We hope that it will be useful
also to the student and lawyer involved occasionally with international dispute
settlement.

International arbitration is essentially a private, comparative and international
mechanism. No two arbitrations are the same. There are few absolutes. There are
no fixed rules or procedures. Any factual variation will invariably result in a
significant change in the context and structure of the arbitration. The matrix
which affects every arbitration varies depending upon the arbitration agreement,
the procedure agreed by the parties, the nationality of the parties, the make-up of
the tribunal, the applicable arbitration rules, the substantive applicable law or
rules, the subject-matter of the dispute, the mandatory law of the place of
arbitration and the permissive law where everything else is silent.

All of these factors are directly controlled by party autonomy. The choice of
arbitration by the parties and their decision as to how, where and what the
procedure should be is the decisive factor in every case. The simple agreement of
the parties to refer disputes to arbitration is a positive rejection of the national
courts and in many cases strict national law procedure. The right of parties to
determine all aspects of the arbitration is unquestioned. Accordingly, party
autonomy has the greatest control on international commercial arbitration.

The effect of party autonomy is a major reason why arbitration has achieved
world-wide acceptance as the favoured and principal mechanism for resolving
disputes arising out of international commercial transactions. Party autonomy
also has been the main influence on the development of truly transnational rules
and practices for international arbitration. These rules and practices have crossed
the barriers of legal systems and national laws. There are accordingly few
determinative answers in arbitration.

The principal factor outside party autonomy that has directly influenced
international arbitration practice and law has been the New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards 1958. This
Convention is the backbone to the acceptance of international arbitration by the
business world. It sets down simply the obligation of states to recognise and give
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effect to the agreement of parties to refer their disputes to arbitration in
preference to a national court jurisdiction. If one party commences court
proceedings in defiance of a valid arbitration agreement the national court should
stay its proceedings and send the parties to arbitration.

The New York Convention also established the system to ensure the maximum
possibility for the simple enforceability of arbitration awards. Over 130 countries
are presently party to the New York Convention. The most significant effect of
the New York Convention has been the harmonisation of the approach to
enforcement of awards through the application of the New York Convention
principles in national laws and courts. Whilst there remain countries whose
courts do not always follow the spirit and letter of the New York Convention,
they are rare exceptions. In the main arbitration awards made in one country will
be recognised and enforced in any other state party to the New York Convention.

International arbitration has become independent from national laws and courts
in practice and legally. Parties and arbitrators do, in the main, conduct
proceedings in a rarefied non-national or international legal environment. Whilst
there may, in some cases, be influences from national law on the procedure, this
can be controlled by the parties, the arbitrators and international practice.
Experienced arbitration lawyers and the major international arbitration
institutions have recognised national procedural laws are generally irrelevant and
inapplicable. These international practices are acknowledged and upheld by
arbitration awards being recognised and enforced under the New York
Convention.

The plethora of other international instruments, such as the Algiers Accords,
bilateral investment treaties, North American Free Trade Association and the
Energy Charter Treaty, further evidence the recognition of arbitration as an
autonomous process. The lex mercatoria, as evidenced in part in the UNIDROIT
Principles of International Commercial Contracts and the Vienna Convention on
International Sale of Goods, is naturally applicable by international arbitration
tribunals. This again is testament to the autonomous character of the international
arbitration process.

The UNCITRAL Model Law on International Commercial Arbitration has
reduced to legal formality much that transpires in practice. It reflects a common
denominator of laws applicable to international arbitration. It is a compromise
which has stripped out national characteristics and contains provisions acceptable
to most systems. Many of its provisions are general and it is left to arbitration
tribunals and national courts to interpret them. The Model Law has been adopted
vi
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in over 30 jurisdictions. Decisions of an international tribunal or national court
concerning the terms of the Model Law will influence how other tribunals or
courts will interpret and apply the same provisions.

This book addresses all these issues and seeks to reflect international arbitration
practice, i.e. what parties and arbitrators do, how arbitration is conducted, and the
principles pertaining to the arbitration agreement, the formation, role and
functions of arbitration tribunal, and the importance and effect of the arbitration
award. These practices are illustrated by published international awards, the
international instruments and arbitration rules, and some national court decisions.
At every stage of the arbitration process there remains a conceptual legal conflict
between the inherent international and autonomous character of arbitration and
the national laws of the parties and the place of arbitration. These issues are
reviewed with particular reference to national constitutional and regulatory
systems, the effect of mandatory laws of connected states, European and
international law including international human rights instruments.

As with any project of this kind there are many individuals who have supported,
cajoled, encouraged and assisted in its completion. In particular, my secretary at
Herbert Smith, Martina Gamberoni, has typed and retyped many drafts and
revisions of the text, and prepared the camera ready script. My assistant at
Herbert Smith, Norah Gallagher, has co-ordinated the editorial of the project,
with additions and footnotes added by each of the authors, and has taken the
editorial role to help with consistency and objective clarity. Gui Conde e Silva, a
research student at the School of International Arbitration, Centre for
Commercial law Studies, Queen Mary, has assisted with editing the book and the
footnotes, and prepared the lists of abbreviations, laws, conventions, cases and
awards and the general index. Our publisher, Gwen de Vries, has shown patience
as deadlines have passed. Her encouragement and support are much appreciated.

Responsibility for the content and views in this book are those of its three
authors. Its merits will be judged by those who use this book.

Julian D M Lew
March 2003
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