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Foreword

Dr. Emily F. Reed presents here a solid argument against the
application of the death penalty to persons suffering from mental retardation
who have been convicted of capital crimes. While there are those of us who
may not share her very apparent general aversion to the death penalty as an
aspect of our criminal justice system, it is hard to see how anyone, even the
most convinced advocate of capital punishment, can fail to feel the impact of
this information-packed, persuasive and passionate book.

Even before proceeding with Dr. Reed's argument, many readers may
well wonder why it should even have to be made: it will appear to many to be
self-evident that the law should deal with adult citizens whose retardation
confines their mental and emotional development to that of a child of 12 or
younger in the same way it deals with such a child. Unfortunately, the justice
of that argument has not been self-evident to the United States Supreme
court, which held in its 1989 Penry v. Lynaugh decision that convicted capital
offenders with mental retardation may indeed be executed, provided judges
and juries consider their mental retardation in arriving at the death sentence.
The Court recognized that the case involved a general principle, but left it to
individual judges and juries to apply that principle, as best they might, case by
case. That, the justices held, was sufficient.

Dr. Reed disagrees, vigorously and vehemently, in a book that
combines comprehensive, no-nonsense scholarship with an acutely human
sensitivity to the effect applying the death penalty to persons with mental
retardation has not only on that small but extremegf vulnerable fragment of
our population, but also on our very body politic and the sense of justice with
which we endeavor to endow it. Dr. Reed makes, I believe, a valuable
contribution to the dialogue, both because she has assembled an enormous
body of fact and because she does not hesitate to express the feelings
addressing those facts should arouse in the heart of any compassionate
person who confronts them.

Over the past 20 or 30 years, writing on matters of public policy has
become very nearly a major industry unto itself. The bookstalls and even the
best-seller lists are replete with volumes of earnest, often very well-informed
treatises on almost every subject that might conceivably become the object of
government action, not to mention hundreds of books on other subjects we
all may well h(%pe never achieve their authors' aspirations for public-policy
status: most of us today believe that government is already overburdened
with objectives both beyond its jurisdiction and beyond its means.

But even when the policy objectives they espouse are well taken, these
well-meant volumes too often display a defect that has, in my judgment,
tended to infect the whole politicaf dialogue in this country - an attempt to
achieve, or at least project, "objectively” tT)% subduing the natural human
response to whatever problem is at issue. The result 1s a politics that takes



on the appearance, and all too often the character, of cold-bloodedness, the
very opposite of what a healthy political system should encourage and
express.

Obviously, a politics and a public Folicy long on passion and short on
facts is certain to end in impertinence, frustration, injustice and downright
despotism. The long span of human history and brutal annals of the century
now drawing to a close provide us with incontrovertible evidence on that
score. But I would argue, and I believe Dr. Reed makes the case here, that a
coldly dispassionate politics that takes no account of the human spirit and
human feelings is sure to produce even more inhumane consequences. If we
can not feel, and if we can not engage our feelings in our politics, we are
bound to fall short of the quality of justice we have ﬁistorically aspired to as a
nation and a people.

A special feeling about children and how we should treat them has
long held a place of respect in our American tradition, and that attitude is
reflected in our law. There is no reason we should withhold that feeling nor
the benefit of the law when we consider those "children" fate has lodged in
adult bodies but deprived of adult faculties, and there is eveg'l reason why
our feelings should be engaged in the controver% over the death penalty and
mental retardation. Dr. Reed has given us the facts and expressed the
feelings we all should share about them. Her argument is scholarly,
disciplined and factually complete, but in the end it appeals as much to the
heart as to the head -- and that is very much as it should %e.

Joseph R. Biden, Jr.
United States Senator
Chairman, Senate Judiciary Committee

September, 1992



Preface

The Supreme Court has long held a certain fascination for me.
Almost three decades ago, as an young and idealistic undergraduate student,
I had the pleasure of learning Constitutional Law and Civil Liberties from
the Rev. Vergil Blum, a distinguished Jesuit lawyer, in a year long course
taught at Marquette University. It was here that my now deep-seated senses
of equality and justice, what I consider to be the most basic of American
values, began to develop. The course also gave me a profound admiration
for the role the Court plays in protecting these values. When the occasional
juridical decision seems to stray from the role of protection of equality and
justice to one of violation, then my enduring adherence to these values also
seems violated. Penry v. Lynaugh is such a case.

The outrage that was expressed over the Penry decision at a
President's Commission on Mental Retardation conference on mentally
retarded offenders which I attended in Washington, D.C. in September, 1989
piqued my conscience and set my pen in motion. If nothing else, I would
argue the case once more for an opposite outcome to this decision, and a
subsequent universal ban on executions of offenders who suffer from mental
retardation.

What started out as an article ended in a book length manuscript.
The effort took more than two years. During that time, a small and scattered
group of persons around the nation who shared a common purpose and my
sense of violation has worked at great odds to pass legislation to remedy the
injustice of the Penry penalty. I have participated in that struggle, although
unsuccessfully, in the Delaware General Assembly during the last two
legislative sessions. Perhaps this book will contribute to a different outcome
this year or the next. I hope so.

As I put the finishing touches on this manuscript, I must stop to
express my gratitude to those who haved help to make it possible. Many
thanks go to Representative Jane Maroney (R-Talleyville) for her courage
and tenacity in sponsoring and pushing for legislation in Delaware to ban the
death penalty for persons with mental retardation; to Bob Cunningham of
Senator Joseph R. Biden, Jr.'s staff, whose always discerning observations
helped to keep me in focus and on track; to Robert Perske for his insightful
comments on Chapter 1; and to Tom Reed for his infinite patience,
understanding and support.



Contents

1. THE PENRY CASE 1
INTRODUCTION 1
THE FACTS 1
THE DECISION 2
Tue First Issue: THE JURY's APPLICATION
ofF THE TExas DeaTH PENALTY STATUTE 2
THE SECOND ISSUE: INTERPRETATION
or THE EiGHTH AMENDMENT 4
"New Rule" Argument 4
"Societal Consensus" Argument S
Juries and Prosecutors S
Public Opinion Polls 5
Punishment Purposes and the
Proportionality Argument S
Court's Conclusion 6
WHAT IT MEANS 6
NOTES 9

II. THEORETICAL ARGUMENTS AGAINST THE DEATH PENALTY
FOR OFFENDERS WITH MENTAL RETARDATION 13
INTRODUCTION 13
CULPABILITY AND THE PER SE DEFINITION ARGUMENT 13
DerinrTioN oF MENTAL RETARDATION 13
MEeNTAL RETARDATION ATTRIBUTES 14
DirrERENCE BETWEEN MENTAL RETARDATION
AND MENTAL ILLNEss/INsanTY 17
DerinrioN or CuLpaBiLITY 17
APrpLICATION OF CULPABILITY COMPONENTS TO
PersoNs witH MENTAL RETARDATION 20
THE DISPROPORTIONALITY ARGUMENT 22
PRroPORTIONALITY 22
ONE Percent/Two PErcenT 23
THE ANTI-DETERRENCE ARGUMENT 24
INTRODUCTION 24
SpecIAL DETERRENCE 25



THE PENRY PENALTY

GENERAL DETERRENCE 25
General Deterrence of Non-Mentally Retarded Persons 25
General Deterrence of Persons
with Mental Retardation 26
Summary 27
THE ANTI-RETRIBUTION ARGUMENT 27
Tue "Just Desserts" THEORY 27
Definition 27
Just Desserts and Persons with Mental Retardation 27
Equality of Desserts Scales 28
Validity of Life Imprisonment 28
SocieraL VENGEANCE 28
Definition 28
Barbarism of Vengeance 28
Sum 29
THE SOCIETAL CONSENSUS ARGUMENT 29
CriTiQUE oF THE CoURT's METHODOLOGY 29
DiaLecticaL REVERSE 30
PusLic OpinioN PoLts 30
NatmionaL Data 31
StaTE Data 31
DeveLopMENT OF HABILITATIVE PROGRAMS
FOR THE MENTALLY RETARDED 33
Case Law: JUDGES' AND JURIES' SENTENCING
Pracrices 34
FEDERAL STATUTES 35
Anti-Drug Abuse Act of 1988 35
Senate Action in the Crime Control Act of 1990 36
ConcrusioN 37
ARGUMENT FROM AUTHORITY 37
AMERICAN ASSOCIATION ON
MEnTAL RETARDATION (AAMR) 37
Penry Amicus Brier 37
Tue AMERICAN BAR ASSOCIATION STANDARDS 38
Unirrep Nations 39
Concrusion 39



CONTENTS

OVERREPRESENTATION OR STATISTICAL ARGUMENT 39
ANTI-MITIGATION ARGUMENT 42
MEeNTAL RETARDATION MITIGATION 42
AGGRAVATION 43
BarLancing Act 44
Due Process ARGUMENT: WHY MENTAL RETARDATION
AS A MImiGaTING FacTtor WiLL NEVER WoRrk 44
BEYOND MITIGATION: THE ANTI-CHILD
EXECUTION ARGUMENT 45
INTRODUCTION 46
CHARACTERISTICS OF CHILDREN 46
THE MENTALLY RETARDED,
FuncrioNaL CHILDREN 46
ANTI-RIGHT-FROM-WRONG ARGUMENT 48
INTRODUCTION 48
EvoLution oF THE LEGAL TREATMENT
OF THE RIGHT-FROM-WRONG IssuE 49
The M'Naughten Rule 49
The Durham Test 49
The ALI Test 49
The ABA Rule 50
Treatment of Mentally Retarded Offenders
Who Can Distinguish
Right from Wrong 50
Sum 52
ANTI-MULTIPLE CLAIMS ARGUMENT 52
REPLIES TO THE THEORETICAL ARGUMENT 53
REPLY TO THE PRACTICAL ARGUMENT 54
Sum 55
MAINSTREAMING, INDIVIDUALISM AND THE "RIGHT TO
EXECUTION" 55
ANTI-GEORGIA ARGUMENT 57



THE PENRY PENALTY

SUMMATION: THE MEGA-ARGUMENT 58
CuLpABILITY AND THE PER SE DEFINITION 58
DisprOPORTIONALITY S8
DETERRENCE 60
RETRIBUTION 60
SocieraL Consensus 61
AutHoORITY 61
StaTisTics 61
MITiGATION 62
Cuip Execution 62
Rigur FROM WRONG 62
MurtieLe CLamvs 64
MAINSTREAMING, INDIVIDUALISM AND THE

"Ricur T0 EXECUTION" 64
GEoORGIA 65
NOTES 66

III. ADEATH ROW DOZEN 77

INTRODUCTION 77

THE EXECUTED 77
NaTHANIEL LipscomB 78
ArTHUR FRrREDERICK GOODE, III 78
IvonRAY StanLEY 80
Morris OpELL Mason 81
James "TeErrY" Roacu 82
JEroOME BowpeNn 84
WiLLie CELESTINE 86
Joun E. Brogpon 87
Horace Dunxkins, Jr 88
ArtoN WAYE 89
Jounny Ray Anperson 91
DacrtoN Presean 93

SUMMARY 96

NEW DIMENSIONS IN DEFENSE 96
RoBerT HaRrris 98

NOTES 101



CONTENTS
IV. THE SURVIVORS 111
INTRODUCTION 111
THE SPARED 111
Jounny Mack WestBrOOK 111
HerserT WELCOME 112
LArrY "CaTFisH" JoNES 114
GeorGE ELpER DUNGEE 117
JeromE HoLLoway 119
WiLLiaM ALvIN SMITH 120
LivmiE ARTHUR 121
Epbie LEE SPRAGGINS 122
RonaLD S. MonroE 125
SonH. FLeming 127
LeoNarD JENkINs 129
Gary L. EpcingTon 131
SUMMARY 136
NOTES 138

V. WHO DIES? CHARACTERISTICS OF THE
PARDONED AND THE EXECUTED 147
THE "3-D'S" OF DEATH PENALTY SENTENCING 147
SENTENCE OUTCOME 148
OFFENDER CHARACTERISTICS 150
Race 150
L.Q. anp OurcoMme 151
EpucationaL LEVEL AND EpucaTiON 152
MarrraL StaTus 153
THE "FEAR AND SYMPATHY" SYNDROME:
AcEe anD Execution 153
AGE AND DeaTH Row LENGTH OF STAY 155
CrimINAL HisTorY AND OutcoME 156
MEenTAL ILLNESS, CHILD ABUSE,
BraiNn DamAGE, aND OutcoME 159
Mental Illness 159
Childhood Abuse and Brain Damage 160
Sum 161



THE PENRY PENALTY

CIRCUMSTANCES OF THE CRIME 161
StATES AND THE DEATH PENALTY 161
YEear of THE CRIME 165
VioLeNCE AND Execution 166
LeaDERs AND FOLLOWERS:

PERPETRATORS AND ACCESSORIES 168
Wearons Usep 170

VICTIM CHARACTERISTICS 171
Numsers or Victivs 171
Tue "Race-or-tHE-VicriM" Errect 172
GENDER AND SEXUAL AssauLT 174
AGE VULNERABILITY 175
PuysicaL Hanbicar 176

SUMMARY 177
RanpoMmNEss oF OurcoMe 177
IMPORTANT CHARACTERISTICS IN OUuTcOME 177
CHARACTERISTICS

InsioNiFicanT IN OutcoMme 178
A Prebicrion Or Execution 179
Concrusions 180
NOTES 183

VI. LEGISLATIVE INTITIATIVES TO ABOLISH
THE DEATH PENALTY FOR
OFFENDERS WITH MENTAL RETARDATION 187

INTRODUCTION 187
ProGress o DaTE 188
GEORGIA STORY 188
INTRODUCTION 188
Georaia's Executing Lecacy 190
GEORGIA's INFLUENCE ON THE Law 192
FurmMaNv. GEORGIA 192
GREGG v. GEORGIA 196
McCureskey v. Kemp: RAcE
aND ExecutioN IN GEoraia 197



CONTENTS
A "New SoutH" piaLectic 200
ANALYSIS OF THE GEORGIA STATUTE: THE
"GuiLty Bur MEnTALLY RETARDED ACT" 201
Introduction 201
Provisions Applying to Guilty but
Mentally Retarded Offenders 201
Conclusion 203
FLemING v. ZanT 203
ConcrusioNn 206
THE FEDERAL ANTI-DRUG ABUSE ACT OF 1988 207
OTHER STATE STATUTES 209
MaryLanp 209
Introduction 209
The Debate 211
The Statute 212
Tennessee AND KenTUucky 213
Tennessee 214
Kentucky 215
New MEexico 216
LEGISLATION PENDING IN THE STATES 217
INTRODUCTION 217
Arizona 218
ARrkansas 219
CoLorapo 219
Connecricur 220
DEeLaware 220
FLoriDA 223
Ipano 226
ILiivois 228
InDIANA 229
Louisiana 230
Mississiep1 232
Missourt 233
NEeBraska 233
New Jersey 235
NortH CarOLINA 236
Onio 237



THE PENRY PENALTY

OkraHomA 239

OREGON 239

PenNsYLVANIA 240

SoutH CaroLiNa 241

Texas 243

Uran 244

VIRGINIA 245

WaSHINGTON 246

CONCLUSIONS 249

CrrricaL ELEMENTS OF THE LEGISLATION 249
Definition 250
Procedures 250
Standard of Proof 250
Death Prohibition 250
Legitimate Sentences 250
Treatment 251
Evidence of Mitigation 251
Effective Date and Retroactivity 251
Appeals Process 251
Timing 251
Supporting Characters 251

NOTES 252

INDEX 269



