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SERIES EDITOR’S PREFACE

This series of monographs is dedicated to specific issues in international arbitration
law and practice, and gives authors the opportunity and the challenge of a more
in-depth treatment than is possible in leading generalist works. It also provides an
international forum for the profound exploration of important practical and theo-
retical matters and will further the development of arbitration as a self-luminous
academic discipline and major international legal practice area.

This ninth book in this series addresses a topic of major practical importance and
also one that has various pervasive theoretical and comparative law ramifications,
namely damages in international arbitration under complex long-term contracts.
Ultimartely all parties involved in arbitration are concerned about the amount of
damages they may recover or the amount of damages they will have to part with.
There are already a few very good books on damages, including one in this series
(focusing on investment arbitration and law) but one has the feeling, given the
complexity of the topic, that further thorough analysis of the topic is needed. This
is most certainly what this book does with particular focus on complex long-term
contracts.

This book offers a systematic analysis of the different legal and financial implica-
tions associated with damages in international arbitration and provides a lucid
analysis of how different rules of law on damages and loss of income are applied to
various heading of damages in long-term contracts, including infrastructure con-
tracts and public-private partnerships. The systematically surveyed jurisdictions
include the UK, US, France, Germany, Mexico, and also international instru-
ments such as the CISG and the UNIDROIT Principles. The authors also refer
to best national and international practices on determination and quantification
of damages. Throughout the book the authors make extensive references to major

awards in ICC, UNCITRAL (ad hoc) and ICSID proceedings.

This book also addresses the many competing factors that define the nature and
amount of damages and is written by prominent lawyers and economists/damages
experts. This is a measured, academically thorough and practically very useful
analysis of methods used for calculation of damages against specific categoriza-
tions and headings of damages claims. Consequently the book provides a com-
prehensive coverage of issues arising when planning, structuring, arbitrating, or
making an award on damages.



Series Editor’s Preface

The book is arranged in eight chaprers. Chapter 1 introduces the subject and the
terminology used and also spells out the methodology and the scope of the mono-
graph. Chapter 2 addresses the role and importance of damages for breach of con-
tracts, while Chapter 3 focuses on the features and key characteristics of complex
long-term contracts. Chapter 4 examines damages claims for breach of contract
under comparative and transnational law. Then Chapter 5 highlights the main
aspects of structuring, analysing and proving a damages claim and proposes legal
solutions that facilitate the application of general rules of law to damages deriving
from complex long-term contracts, particularly those based on income stream,
Chapter 6 focuses on the quantification of damages while Chapter 7 explores inter-
est as damages and other related claims. Finally Chapter 8 provides a systematic
and insightful set of conclusions.

On this highly important topic the team of authors offer their readership thorough
research, profound analytical skills and practical experience which combines facil-
itate insights, measured critique, and a very accessible style of writing, taking an
important topic and presenting it in an appealing fashion for both academics and
practitioners. The book will provide very useful guidance to lawyers and arbitrators
alike as well as to damages experts.

I am pleased to introduce this book, the ninth in the Oxford International
Arbitration Series, which originates from the desire of the authors to systematize
their vast professional expertise and to provide also to that practical experience an
academic backbone so that it appeals both to an academic and professional audi-
ence. It certainly makes a real contriburtion.

Loukas Mistelis
London
19 November 2013
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PREFACE

I am delighted to introduce this latest book on damages in international arbitra-
tion under complex long-term contracts, which is authored by four respected prac-
titioners and scholars in the field. It is a distinguished and valuable addition to the
Oxford International Arbitration Series.

Damages have arguably become one of the most important and complex issues
in international arbitration, and for good reason, because for a claimant at least,
the damages are the arbitration’s very raison d’étre. As is commonly observed, an
arbitration award is worth only as much as the prevailing party’s ability to obtain
the payment awarded to it. Yer, at the same time, damages remain an issue that is
litcle understood generally and is oftentimes inaccurately addressed by arbitrators,
leading all involved in an arbitration to expect results that resemble the proverbial
‘splitting of the baby’. The participation of economists and damages experts, par-
ticularly those well-versed in international arbitration, has greatly improved the
understanding of how to value and calculate damages, but out of concern that tri-
bunals may be diverted while being walked through the particulars of this process,
many continue to treat damages as a thorny path that should be carefully trodden.

This book therefore comes as a welcome addition—particularly because it focuses
on complex long-term contracts, which govern large-scale private and public infra-
structure and technology projects that implicate a matrix of different actors with
different risks and, for this reason, necessitate more complicated damages calcula-
tions than those required for discrete transactions or simple long-term contracts.
As the authors observe, complex long-term contracts are fundamentally impor-
tant to the global economy and have been at the centre of many high-profile and
high-stakes commercial and investor—State arbitrations. Complex long-term con-
tracts are used, for instance, in virtually all major energy and mining projects and
in projects involving the construction of transportation infrastructure.

Compared to their importance, however, international legal rules for such con-
tracts are underdeveloped. The authors believe that, as a solution, in situations
of breach of complex long-term contracts in international arbitration, private law
can and should be adapted as a guideline for formulating damages. To that end,
they provide a detailed comparative analysis of the domestic laws of the United
Kingdom, United States, and other jurisdictions, as well as frameworks such as
the CISG and the UNIDROIT Principles of International Commercial Contracts
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Preface

(PICCQ), to facilitate this adaptation of general rules to damages deriving from the
breach of complex long-term contracts.

'The authors also discuss in great depth the buz-for premise that was first devel-
oped by Frederick Mommsen and which is now common parlance in international
arbitration. The premise provides a framework for analysing, framing, and prov-
ing damages claims, beginning from the point that the contract was breached to
ensure that the injured party is awarded compensation that places it in the finan-
cial position in which it would have been had the wrongful act not occurred. The
but-for premise leads ultimately to a so-called expectation interest that is seen by
the authors as achieving a fairer measure of damages because it avoids both over-
compensating and undercompensating the claimant.

A portion of this discourse is devoted, in particular, to the distinct features of
damages claims under complex long-term contracts with state entities in invest-
ment arbitration. The foundation of the modern international law of restitution
and compensation is of course the well-known and almost universally referenced
Chorzéw Factory case of the Permanent Court of International Justice, which
established a general reparation obligation that required states to put the victim of
an internationally wrongful act in the same economic position that it would have
possessed but for the unlawful act.

As the authors note, the importance of the Chorzéw case comes from its compre-
hensive damages analysis based on clear legal principles and its guidelines on how
to achieve the full compensation principle in international law—Dboth of which are
now followed by many arbitral tribunals. Based on the Chorzéw standard, when a
business is taken illegally or its value is destroyed by a government’s illegal act, the
measure of damages is the fair market value of the business; when the business is
not taken or is only partially destroyed, the measure of damages is the difference
between the but-for situation and the business’ fair market value. Also provided in
this book is a chapter, especially valuable for practitioners, that uses Chorzéw and
more recent investment arbitration cases as a basis for identifying specific strategies
for valuing the damages arising from the breach of complex long-term contracts or
the violation of an international legal rule affecting such contracts.

Finally, besides the primary damages awarded to a claimant, complicated issues
are also raised by such secondary items as interest. The currency in which an award
should be denominated is also an issue that has gained importance in light of
exchange rate fluctuations and tax obligations that the prevailing party may have
in certain jurisdictions. While tribunals have traditionally expressed their disap-
proval of misbehaviour during the arbitration by awarding the costs of arbitration
against the misbehaving party, other forms of damages that have more recently
sparked debate in investmentarbitration are moral and punitive damages, awarded
in cases in which the state has acted in a manner that the arbitral tribunal con-
siders particularly reprehensible. As our understanding of these issues continues to
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evolve, I imagine that further works will emerge that address these issues in greater
detail.

Of the eight chapters in this content-rich publication, Mr Herfried Woss and
Ms Adriana San Romin have authored Chapters 1 through 5 and 7 through 8, while
Professor Pablo T. Spiller and Mr Santiago Dellepiane have authored Chapter 6. In
aggregate, what they offer the reader is an authoritative and comprehensive work
for understanding, valuing, and calculating damages arising from the breach of
complex long-term contracts, and both the international arbitration practitioner
and the academic will find this book to be of great insight and value.

I invite you to delve into, and to benefit from, this product of the authors’ com-
bined professional expertise and scholarship.

Stanimir A. Alexandrov
Washington DC
15 January 2014
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