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§1 Introduction

The phrase Ley de Propiedad Intelectual, that is, “Intellectual Property Act,” has
been used as the title for a succession of Spanish copyright statutes since the 19th
century. A substantively new Copyright Act went into effect on December 7, 1987, but
was frequently amended between 1988 and 1996. A formally new Copyright Act,
effective April 23, 1996, and subsequently amended, now incorporates all current
legislation in the field.!

f11 Development

[a] Prior Copyright Law. From 1879 through 1987, the Act of January 10,
1879, coupled with its accompanying Regulations of September 3, 1880, protected
copyright in Spain.

The 1879 Copyright Act immediately superseded the Act of June 10, 1847, and
reincorporated its basic principles according to which copyright was protected as a
kind of property. These 19th century laws were strongly influenced by the seminal
French Laws of 1791 and 1793, enacted during the French Revolution, but not by
subsequent European developments.2 In the 20th century, the 1879 Copyright Act and
1880 Regulations were supplemented by two specific ministerial orders concerning the
protection of sound recordings, one dated July 10, 1942, and the other April 24, 1945,
as well as the Cinematography Act of May 31, 1966, and the Book Act of March 12,
1975.3

The 1879 Copyright Act granted a general term of protection of 80 years after the
author’s death. It also established the absolute and exclusive character of copyright,
providing for only a minimum number of exceptions to the liability that, at least in
principle, should have been incurred for the unauthorized use of protected works.
Neither the underlying property doctrine nor the letter of the law were systematically
enforced to preclude private copying, although such uses were not exempted from

! The presently effective Ley de Propiedad Intelectual (cited below as the LPI) will be referred to in
the text as the Copyright Act or the Act. Absent indications to the contrary, all statutory citations refer
to this Copyright Act. Unless otherwise indicated, the law cited here is current through January 1, 2009.

2 On the French Laws of 1791 and 1793, see Geller, “International Copyright: An Introduction,”
herein, at § 2[1]{b] (hereinafter “Introduction™). The 1847 Act only granted protection to an adaptation of
an original work when that adaptation had *“such merit and relevance that it can be considered a new work
or when it provides a general usefulness.” It thus retained one vestige of the pre-copyright system in
which, according to the Pragmdtica of the Catholic Kings of July 8, 1502, “no Privilege should be granted
to those works being apocryphal. superstitious, reproachable. vain, and unprofitable,” a restriction the
Ordenes of Charles 1 and Phillip 11 reincorporated in slightly different terms.

3 See, generally, § 1[2][c] infra (extent to which current copyright law superseded these laws). N.b.,
an Act (Ley) may be implemented by a Decree (Decreto or Real Decreto, cited as R.D.). See, e.g.,
§ 8[2]id] infra (implementation of the system of levies for private copying by decree). A Decree in turn
can be implemented by Ministerial Orders (Orden Ministerial, cited as O.M.), which normally concern
administrative or procedural matters, but can affect substantive law. Under Article 2(1) of the Civil Code,
legislation or regulation becomes effective twenty days after publication in the State Official Journal
(Boletin Oficial del Estado) unless, by its own terms, it provides otherwise.
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$ 1(1][a) INTERNATIONAL COPYRIGHT LAW AND PRACTICE SPA-12

liability. Nor did the 1879 Copyright Act or the Penal Code specifically characterize
different types of copyright infringement, and the courts therefore encountered
difficulties in imposing criminal sanctions for infringement. Also, the sanctions which
were provided for infringement became outmoded in the course of the time.

Conceptualizing copyright as property, the 19th-century legislators left the transfer
of rights subject only to the Civil Code, in particular its contract provisions.* They did
not contemplate collecting socicties to administer royalties; however, from 1941
through 1987, the General Society of Spanish Authors was the only authorized
collecting society in Spain, and all authors of dramatic and musical works were
obligated to adhere to it.%

Under the Spanish legal system, international treaties, once ratified, are self-
executing. Spain was one of the original signatories of the Berne Convention in 1886
and has since adhered to each of the revised Berne Acts. These Berne Acts permitted
Beme claimants to benefit from copyright in Spain without fulfilling formalities.® But,
under the 1879 Copyright Act, Spanish claimants had to comply with registration
formalities.”

No specific provisions on moral rights were to be found in the 1879 Copyright Act,
although some provisions tending to protect such rights may be read into its
accompanying Regulations of 1880.% Nonetheless, Article 6bis of the Berne Conven-
tion provided a basis for such rights, at least with regard to works originating outside
Spain. Judicial recognition of such rights for Spanish claimants was, however,
uncertain and, as a result, criticized in the commentary.?

Starting in 1908, various groups repeatedly attempted to initiate revisions in the
Spanish copyright law. Of course, dating back to 19th century, this law completely
ignored the technical and media developments of the 20th century. Not only were
scattered special regulations and statutes enacted in response to these developments,
but the courts did attempt to adapt the principles underlying the 1879 Copyright Act
to changing circumstances, generally with an eye to protecting authors’ interests.

Nonetheless, the copyright situation became increasingly unsatisfactory in Spain
with the passage of time, especially since new technologies introduced a large number

4 See, e.g., Audiencia Provincial (Court of Appeal) Madrid, March 13, 1998, Aranzadi Civil 1998, no.
5219 (considering that, under the 1879 Act, copyright could be acquired like tangible property).

3 See § 9[21[a] infra.
€ As did the U.C.C., assuming use of the U.C.C. notice in licu of national formalities. See § 5{8) infra.

7 See H. Baylos Corroza, Tratado de Derecho Industrial (Treatise on Industrial Law), 524 (2d ed.,
Madrid 1993).

8 See D. Espin Canovas, “El derecho moral de autor en el proyecto de Ley de Propiedad Intelectual”
(The moral right of the author in the bill for a Copyright Act), Andlisis e Investigaciones Culturales, 1986,
28, 91.

® See A. Delgado, “La nueva ley espafiola sobre propiedad intelectual” (in English trans.: “The new
Spanish law on intellectual Property”), Revue internationale du droit d’auteur, 1988, no. 138, 1999, at
200-203.
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SPA-13 SPAIN § 1[11[b]

of new uses of protected works, both legal and illegal, private and commercial, which
the courts lacked sufficient power to stop.

Thus, in the course of the 20th century, a thoroughgoing reform of Spanish
copyright law became imperative.

[b] The 1987 Copyright Act. The enactment of an altogether new Copyright
Act effective December 7, 1987,10 took place against the background of diverse bodies
of law, some older and some newer.

It should be noted, to start, that Article 429 of the Civil Code mandates enactment
of specific copyright legislation in Spain, but states: “In cases that are not provided for
or settled in the said special law, the general rules laid down in the present Code
concerning property shall apply.”

In fashioning a modern copyright statute, the legislators also had to implement the
Constitution which Spain adopted in 1978. Article 20 of the Constitution recognizes
the right to create and produce literary, artistic, scientific, and technical works. Article
44(1) obligates the public administration to promote and ensure public access to
culture and education, and Article 149(1) gives the central State exclusive power to
enact “legislation on intellectual property.” Furthermore, the Constitution no longer
made it possible for the General Society of Spanish Authors to continue as the
exclusive collecting society in Spain.

Any new copyright law necessarily had to synthesize and supersede a variety of
provisions enacted on an ad hoc basis to supplement the old 1879 Copyright Act, such
as those found in the Cinematography Act of 1966, and the Book Act of 1975.11
Further, the entire Spanish copyright law had to be adapted to the provisions of the
international conventions, notably the Berne and the Universal Copyright Conven-
tions, as revised in Paris in 1971 and ratified by Spain in 1974 and 1975, respectively.
Neighboring rights were included in the overall statutory scheme, allowing Spain to
adhere to the Rome Convention of 1961 for the Protection of Performers, Producers
of Phonograms and Broadcasting Organizations, which it did on August 2, 1991.
Finally, the new law had to provide a proper answer to the multiple questions posed
by technological developments.

There were many fundamental differences between the 1879 Copyright Act and the
1987 Copyright Act which was ultimately adopted. Although still dubbed a law of
“intellectual property,” the 1987 Copyright Act followed concepts of “author’s rights™
as developed in France in the last century and a half and since applied there and in
other countries with Latin legal traditions. In effect, the 1987 Copyright Act adopted
the so-called dualistic system according to which, generally speaking, copyright or,
more appropriately, author’s right is made up of two distinct types of rights: economic

10 Act 22 of Nov. 11, 1987.
11 See, generally, § 1[2)[c] infra (extent to which current copyright law has superseded these laws).
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and moral rights.!2 The same dualistic system was extended to performing artists’
neighboring rights.

[c] Revision; Implementation. In revising the Copyright Act, Spanish legis-
lators may use the technique of enacting amendments, typically in self-standing laws,
and then subsequently incorporating such laws into a unified statutory text.

The 1987 Copyright Act was amended by Act 20 of July 7, 1992, affecting only the
following, very specific points of the law: droit de suite, the legal license for private
copying, compensation for producers and performers for the public communication of
their sound recordings, rights in first editions of public-domain works, preliminary
judicial relief, the Copyright Registry, the assistance of collecting societies, and the
promotion and training of authors and performers.

A series of self-standing laws then implemented directives of the European
Community (E.C.) in the field of copyright and neighboring rights.13 Act 16 of
December 23, 1993, implemented the Software Directive; Act 43 of December 30,
1994, implemented the Rental and Neighboring Rights Directive, while amending the
Copyright Act with regard to private copying; Act 27 of October 11, 1995,
implemented the Term Directive; and Act 28 of October 11, 1995, implemented the
Satellite and Cable Directive. While all these laws became effective upon publication
after enactment, it was contemplated that their provisions would be ultimately
integrated into a new, so-called unified text of the Copyright Act.

The 1996 Copyright Act represents just such a unified text. It was brought into effect
by Government decree on April 23, 1996,14 within the terms agreed by the Parliament.
The 1996 Copyright Act basically retains much of the structure and wording of the
1987 Copyright Act, as revised and supplemented by subsequent copyright legislation.
Intended to unify and clarify the multiple statutes which had proliferated in this field,
while formally superseding them all, the 1996 Copyright Act is in principle not
supposed to change the substance of the prior provisions which it incorporates.

Therefore, where the legislators have indeed introduced substantial changes of prior
provisions in the unified text, such new rules as result from those changes may be
declared void by the tribunals. The Spanish Supreme Court has declared void the new
rule of the 1996 Act concerning phonogram producers’ neighboring rights that did not
include these producers’ exclusive rights of public communication as these existed in
the prior Act.?® Such judicial review could take place in the future with other rules to
the extent that the legislators have not limited themselves to unifying and clarifying the
previous statutes.

12 On the dualist system, see “Introduction,” herein, at § 2[2][b][i]; Lucas and Kamina, “France,”
herein, at § 1[3] (hereinafter “France”).

13 On these directives, see Smulders, “The European Community and Copyright,” herein, at § 4{2]
(hereinafter “E.C.”).

14 R.D. 1 of April 12, 1996.

15 See Supreme Court (Administrative Section), March 1, 2001, Aranzadi Jurisprudencia 2001, nos.
1207 and 3071.
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Many decrees had been issued under the 1987 Copyright Act to implement specific
provisions. Since references to these decrees are largely reincorporated in the 1996

Copyright Act, they will be discussed below in connection with transitional issues.1®
[2] Current Copyright Law

[a] The 1996 Copyright Act. The structure of the current Act is as follows:

A Preamble explains the background and rationale for Spanish copyright law,
referring to the Civil Code and Spain’s international commitments, notably those
arising out of the Berne Convention.

Part 1 includes general provisions on copyright, including moral rights, the transfer
of rights, and specific provisions on publishing and performance contracts, as well as
on audiovisual works and computer programs.

Part 2 deals with neighboring rights and related topics.

Part 3 is dedicated to procedural matters, including rules governing the Copyright
Registry and the collecting societies, and to the protection of technological safeguards.

Part 4 defines the field of application and the rights granted to foreign copyright
owners.

The Additional Provisions concern legal deposit and payments to fund rights of
remuneration.

The Transitional and Derogatory Provisions deal with transitional issues, as
discussed below.}?

The Final Provision authorizes the Government to enact regulations to implement
the Act as needed.

[b] Amendments. Act 5 of March 6, 1998, amended the 1996 Copyright Act,
implementing the E.C. Database Directive.'® It introduced, directly into the 1996
Copyright Act, specific copyright provisions regarding databases, notably in Articles
12, 20.2, 21, 31, 34, and new rules governing the sui generis right of database
producers, notably in the new articles 133 through 137.1° Previous Articles 133
through 158 change their numbering to 138 through 163.

Act 1 of January 7, 2000, the new Civil Procedure Act, has specifically amended
Articles 25, 103, 143, and 150, and derogated from Article 142, of the current
Copyright Act.20

16 See § 1[2)[c] infra.

17 See § 1[2][c) infra.

18 Oy this Directive, see “E.C..” herein, at § 4[2][f], with text in Appendix 6.
19 See § 9[1][bl] infra.

20 Act 1 of Jan. 7. 2000, Derogatory provision 2.13 and Second Final Provision, Repertorio Aranzadi
2000, no. 34. It should also be noticed that the ending of previous Article 145, now with the same wording
in Article 150, has been declared void by the Supreme Court in several decisions noted in § 9[2][a] infra.
See also § 1{1}[c] supra (explaining how the Supreme Court may void other legislative anomalies).
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In 2006, the Copyright Act was amended by Act 19 of June 5, 2006, which
implemented the L.P. Enforcement Directive,2! and by Act 23 of July 7, 2006, which
implemented the Information-Society Directive and made other changes in the law.22
Act 10 of June 22, 2007, has amended several articles to implement the public lending
right.

Act 3 of December 23, 2008, implemented the Resale-Right Directive,2® by
superceding the prior Article 24 of the Copyright Act with regard to droit de suite?*.

[c] Transitional Issues. As explained above, Spanish copyright legislation was
substantively transformed at the end of 1987 and formally reorganized in 1996.2% In
this process, certain transitional issues arose.

The 1987 Copyright Act represented a new departure in copyright law for Spain
after more than a century under the old law. Therefore, pre-1988 case law, which was
in fact quite scarce, has not been very instructive in construing subsequent legislation.

The Final Provision of the 1987 Copyright Act, effective December 7, 1987, already
revoked almost all legislation previously governing the field.?¢ The Transitional
Provisions of the 1987 Copyright Act imposed the principle of non-retroactivity,
largely precluding the continuing effect of such prior law,?? with the notable
exceptions of moral rights and some terms of protection.2® Also, the 1987 Act does not
apply to previous contracts, signed before the implementation of the new Act.?®

The Royal Decree 1 of April 12, 1996, enacting the 1996 Copyright Act, formally
revokes all statutory provisions passed in the field from 1987 through 1995, while
substantively reincorporating and reorganizing these provisions into the unified text of
the 1996 Copyright Act.%

21 On this Directive, see “E.C.,” herein, at § 4[3][d], with text in Appendix 9.

22 O this Directive, see “E.C.,” herein, at § 4[2][g], with text in Appendix 7.

23 On this Directive, see “E.C.,” herein, at § 4[2][h], with text in Appendix 8.

24 See § 4(3]le] infra.

23 See § 1[1][c] supra.

26 | ¢., the 1879 Copyright Act; the Act of June 24, 1941 (concerning the General Society of Spanish
Authors); Article 31 of the Labor Contract Act (as revised by Decrees of Jan. 26 and March 31, 1944);
the Cinematography Act of 1966; Articles 5, 6(2), and 10 through 26 of the Book Act of 1975. On such
prior law, see § 1{1}{a] supra.

27 See, e.g., Audiencia Provincial (Court of Appeal) Cantabria, Sept. 9, 1997, Aranzadi Civil 1997, no.
1832 (applying the Second Transitional Provision of the current Copyright Act to allow the heirs of an
author to assert economic and moral rights in a literary work which had been in the public domain before
1987 because it had not been registered, but which is protected after 1987 if it satisfies the requirements
of the current Act, these no longer including registration).

28 ror further analysis of transitional provisions, see §§ 3[2][b], 5(3](al, and 5[8] infra.

29 See Supreme Court (Civil Section), Jan. 24, 2000, Aranzadi Jurisprudencia 2000, no. 61.

30 j¢., the 1987 Copyright Act; Act 20 of July 7, 1992 (amending the 1987 Copyright Act); Act 16
of Dec. 23, 1993, Act 43 of Dec. 30, 1994, Act 27 of Oct. 11, 1995, and Act 28 of Oct. 11, 1995 (ail
amending the 1987 Copyright Act, for the most part to implement E.C. directives); Act 3 of Dec. 23, 2008,
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