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Preface

The Agreement on Trade Related Aspects of Intellectual Property Rights (‘the
TRIPS Agreement) sets out a number of obligations that the Members of the
World Trade Organization (WTO) need to comply with when designing their
intellectual property regimes. Unlike the other components of the system, the
TRIPS Agreement does not aim at liberalizing trade, but at establishing rules for
the appropriation of intellectual assets and the control over the production and
trade of the products derived therefrom.

The TRIPS Agreement stipulates (except with regard to transitional periods
and technical assistance) the same rules for developed and developing countries.
Given the profound asymmetries existing amongst WTO members in their levels
of development, particularly as regards their scientific and technological base, it is
not surprising that this Agreement became one of the most controversial pieces of
the multilateral trade system. An appropriate interpretation of its provisions is
essential, therefore, to ensure a balance between the public interests and those of
right holders.

This book provides elements for the interpretation and application of the
TRIPS Agreement, having in view the implications of different provisions in
various sectors of the economy. The analysis is based on the rules of interpretation
codified in the Vienna Convention on the Law of the Treaties. It aims at clarifying
the content and scope of the obligations created by the Agreement, as well as the
room available to governments to adapt their legal regimes to different circum-
stances and policy objectives.

A basic notion underlying this book is that the TRIPS Agreement does not set
forth a uniform law on intellectual property; rather it stipulates a set of minimum
standards that may be differently implemented in Member countries, while it leaves
many aspects to the discretion of national laws. As result, there are different legal
options that may be chosen, within certain limits, in implementing the Agreement
to develop national intellectual property systems that promote a competitive
environment for innovation and the diffusion of new products and technologies.

The book provides commentaries on each of the provisions of the Agreement
taking into account, where available, the rulings of WTO panels and the Appellate
Body. Inevitably, the analysis builds on my previous work on the subject.! I am
thankful to all who have contributed to the analysis of the Agreement from different

! See, eg ‘Review of the TRIPS Agreement and transfer of technology to developing countries’, in
K Gallagher (editor), Puzting Development First. The Importance of Policy Space in the WTO and IFIs,
(2005: London and New York, ZED Books); “The TRIPS Agreement from the perspective of devel-
oping countries, in P Macrory, A Appleton, and M Plummer (editors), The World Trade
Organization: Legal, Economic and Political Analysis, (2005: New York, Springer); ‘Managing the
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positions and perspectives, and to the various organizations that have allowed me to
be closely related to the inception and implementation of the TRIPS Agreement.

Carlos M. Correa
Buenos Aires
November, 2006

Provision of Knowledge: The Design of Intellectual Property Laws’, in I Kaul, P Conceicao,
K Le Goulven, and R Mendoza (editors), Providing Global Public Goods—Managing Globalization,
(2003: New York, Oxford University Press); ‘Pro-competitive measures under the TRIPS Agreement
1o promote technology diffusion in developing countries’, in P Drahos and R Mayne (editors), Global
Intellectual Property Rights: Knowledge Access and Development, (2002: New York, Palgrave and Oxfam
GB); “TRIPS and access to drugs: toward a solution for developing countries withour manufacturing
capacity?’, Emory International Review, vol 17, No. 2, Summer, 2003; Protection of data submitted for
the registration of pharmaceuticals. Implementing the standards of the TRIPS Agreement, (2002: Geneva,
South Centre/€WHO); ‘Internationalization of the patent system and new technologies’, Wisconsin
International Law Journal, vol. 20. No. 3, 2002; ‘Fair use in the digital era, International Review of
Industrial Property and Copyright Law, vol. 33, No. 5/2002; Implementation of the WHO General
Council Decision on paragraph 6 of the Doha declaration on the TRIPS Agreement and Public
Health, (2004: Geneva, WHO); ‘Protection of geographical indications in the CARICOM countries’
Caribbean Regional Negoriating Machinery, 2002, available at <www.crnm.org/documents/studies/
Geographical%20 Indications%20-%20Correa.pdfs; Implications of the Doha Declaration on the
TRIPS Agreement and public health, (2002: Geneva, WHO); Implementation of the WHO General
Council Decision on paragraph 6 of the Doha declaration on the TRIPS Agreement and Public
Health, (2004: Geneva, WHO); author’s contributions to UNCTAD-ICTSD, Resource Book on
TRIPS and Development (2005: New York, Cambridge University Press); Integrating public health
concerns into patent legislation in developing countries, (2000: south centre, Geneva); ‘Intellectual
property in the field of integrated circuits: implications for developing countries’, World Competition,
Vol.14, N1 2, December 1990.
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