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preface to the second edition

We have been enormously pleased with the reception given the first edition
of Constitutional Law and Judicial Policy Making, and we hope that in fash-
ioning this second edition we have retained the most popular features of the
first. “Improving” a text is hazardous, yet we have attempted just that, stimu-
lated and guided by the criticism of students and teachers who have used the
book.

The fundamental conception of the first edition, that the study of constitu-
tional law is best carried out by stressing the social and political context of
Supreme Court decisions, remains firm in our thinking. Judicial decisions are
events—often central events—in ongoing political processes, and ought to be
presented as such. Each chapter, including many chapter subsections as well,
is designed to present that context for the cases included in it. In reading a
case, and the contextual supporting materials, the student ought to obtain a
good understanding of not only the issues, and what the Supreme Court de-
cided, but also the political interests at stake, some elements of litigation strat-
egy, and at least some preliminary appreciation of the impact each case had.
Cases are thus seen as the medium through which the Supreme Court acts as a
primary maker of public policy, and we have chosen cases which best illustrate
the nuances, and the ebb and flow, of judicial policies. Salient policy issues,
rather than formal constitutional structures, remain the basis for organizing
the chapters in Part I1. .

A major problem with the first edition, identified by many critics, was an
overly selective view of the Court’s work. Our deliberate omission of some of
the traditional subject matter of constitutional law books left many potential
users—and some users—uncomfortable if not downright unhappy. We have
responded to this criticism in part by creating a new section dealing with the
religion clauses of the First Amendment. And we have included a full treat-
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ment of The Slaughterhouse Cases (1873), whose omission in the first edltlor},
more than any other case, elicited negative comment. Indeed, our own experi-
ence in teaching with the book convinced us that students needed a full treat-
ment of this seminal event in the jurisprudence of the Supreme Court.

Another problem noted by our readers was that our editing of cases and pther
materials too often presumed that the implicit and tacit meaning of these items
would be evident to the student. In this edition we have made strenuous fefforts
to provide explanatory notes before most cases—and following the more impor-
tant ones as well—to assist the student in interpreting the meaning of the
Court’s decision. In this respect, the balance between cases and explanatory
notes has shifted toward increased emphasis on the latter.

Constitutional law is a dynamic subject at any time, and it has been particu-
larly so in the eight years since the first edition went to press. The first edition
was dominated by decisions of, and our preoccupation with, the Warren Court.
The Burger Court, by 1971, had yet to establish a firm and identifiable
philosophy, although even some of its early decisions presaged important doc-
trinal changes. Thus, we could identify a number of potentially critical con-
frontations between the emerging philosophy of the Burger Court and its pre-
decessor, particularly over such salient criminal justice issues as the
“Miranda” rules, and the exclusionary rule. Now, nearly a decade later, the
dominant themes of the Burger Court with regard to these doctrines are more
clear.

The new policy directions of the Burger Court forced us to re-examine and
often reconstruct every policy chapter. Thus, the Court’s new hard line on
access to the federal courts, its closing off of the inviting avenues of Flast v.
Cohen (1968), and its tightening of policies toward standing (while loosening
the restrictions of “mootness’) required substantial changes and some en-
largement of the section on doctrines of self-limitation. School busing and af-
firmative action questions required considerable enlargement of the materials
on racial equality. When the first edition went to press, the Supreme Court had
decided only one gender classification case, Reed v. Reed (1971). But that
opened the floodgates and we have selected a half dozen more to illustrate how
the Court has grappled with such issues.

As expected, a major focus of the Burger Court, especially after the third and
fourth appointments by President Nixon were made in 1971, was criminal
justice. Efforts to chip away at Miranda v. Arizona (1966) and undermine, if
not overrule, Mapp v. Ohio (1961), have been among the most visible enter-
prises of the Court in recent years. So, too, has been its grappling with the
complex legal and moral questions of capital punishment. Search and seizure
issues have become especially prominent, and there is increased emphasis on
such cases. And some account is taken of the Court’s involvement in prisoners’
rights cases.

Our chapter on the presidency has been substantially changed to include the
increased focus of the 1970s on the domestic side of presidential power, par-
ticularly as new limits on its exercise were pressed in the wake of the Wa-
tergate scandals. But we have also expanded our treatment of treaties and
executive agreements, and of various efforts by Congress to restore some of the
balance between it and the presidency in foreign policy decision making.

The chapter on personal rights has been almost entirely recast, and substan-
tially expanded. We have added a section on religious freedom cases, and ex-
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panded the treatment of issues involving the press—prior restraints, libel, the
asserted privilege of confidentiality for reporters, and issues of access to, and
by, the media.

In the first edition we concluded with a chapter on “frontiers’” which consid-
ered newly emerging issues, such as gender equality, and older but not yet
resolved issues such as reapportionment and wealth/status equality. None of
these issues can still be described as a constitutiomnal frontier. Individual cases
in each area continue to come to the Court, but the main policy determinations
have been made. All have been incorporated into our enlarged chapter on
“equality.”

For reasons described more fully in the concluding chapter of this second
edition, which we have entitled “The Burger Court and the Old Frontier,” we
have been unable to identify a current salient frontier issue—at least not one
recognized by a majority of the members of the Supreme Court. Of course the
Court is constantly challenged by new issues. In some instances, such as af-
firmative action, it has taken up the challenge; in others, it has not. But in
none of these issues do we detect the same sense of ‘“‘prospect” suggested by our
first edition frontier cases. In a very fundamental sense this may simply reflect
philosophical differences between the Warren Court’s “idea of progress,”! and
the Burger Court’s preference for reducing the role of the Court to somewhat
more orthodox dimensions,

This is a much larger book than the first edition. The additional size results
both from our efforts to be comprehensive and from design changes intended to
make the book more readable. Students should still be able to afford it, espe-
cially since it is likely to be used for a two semester or two quarter course. We
also hope that they can carry it. But as so many of the students who take
constitutional law courses plan to attend law school after graduation, they
might as well develop their muscles as well as their minds.

Joel B. Grossman
Richard S. Wells
December, 1979

1See Alexander M. Bickel, The Supreme Court and the Idea of Progress (New York: Harper and
Row, 1970).



preface to the first edition

Three recent developments in American political science have provided ma-
terials that meet some of the inadequacies inherent in traditional ‘“casebooks.”
First, the behavioral revolution in political science directed attention to many
neglected facets of the judicial process, with a particular emphasis on Su-
preme Court decision making. Second, political scientists have developed con-
ceptions of the “judiciary” that extend its processes and recognize its impact
well beyond the courtroom. The pervasive societal context of the judiciary is
readily apparent, and a parochial focus on one narrow arena is clearly inade-
quate. Third, within the societal context of judicial action, political scientists
seem increasingly interested in the contributions of the Supreme Court to the
development of public policy in the United States, rather than in Supreme
Court decisions for their own sake.

Our view of Supreme Court policy making recognizes that there are both
similarities and differences between the Court and other political institutions.
Studying the decision-making processes of the court from the perspective of
political decision making generally has produced enormous gains in our un-
derstanding, but at the same time the unique aspects of the judicial process
should be recognized. For the same reasons judicial policy outputs may have
unique properties, but they also share characteristics with policy decisions
made by nonjudicial institutions. We have attempted to show this integration
of decision making and policy within the Court and between the Court and
other institutions. The Court is not simply an end in itself, to be studied on a
presumption of its importance. Instead, it should be viewed as a significant
part of a larger and much more complex social system. The Court is important,
yet its importance is neither uniform nor self-evident. As some of the succeed-
ing chapters will show, there are some areas in which the Supreme Court has

ix
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exercised considerable influence and others where it has had little or no im-
pact.

Viewed from this general perspective, particular problems emerge for the
writer-editor in explicating the ways of the Supreme Court. First, there is the
question of a rationale for inclusion and exclusion of materials. Second,. the_re
is the problem of the “case”—how it is to be viewed and what its function is,
both for purposes of the Court and for providing an understanding of its ac-
tions. Third, what balance should be struck between historical factors, techni-
ceilly legal considerations (the nice points that attract the aspiring Perry Ma-
sons in undergraduate classes), and behavioral matters of professional politi-
cal science.

Developing a “rationale” worthy of that word proved to be a difficult un-
dertaking. Initially we stipulated that certain cases would be included and
would not be the highly abbreviated hatchet jobs found in some casebooks. The
notion was to allow the student to see the full development of judicial policy
and craftsmanship in a limited number of areas. We planned to have generous
exerpts from the “classical” as well as the contemporary, “cutting-edge”, crit-
ical literature. We would be interdisciplinary, and draw generously from the
range of social sciences, and perhaps even more exotic reaches of academic
and other professional endeavors. However, space and cost as well as our own
teaching experiences impinged on the grandness of our original notions. We
found that shortened editorial versions of cases accompanied by editorial notes
were clearer than a series of cases and articles designed to highlight subtle
meanings. The generous and dispassionately friendly criticism of colleagues
and ‘‘readers” helped us even more in transforming grand rationale into prac-
tical editorial guides.

Basically, we have tried to minimize case materials in comparison with
other textbooks. Our intention has been to demonstrate that the Court deals
with ideas in order to shape events and that these ideas have consequences.
The introductions to each chapter are intended to provide a setting within
which the variety of materials are made to seem coherent; they are also efforts
toreduce the sheer amount of materials that we would have had to use in order
to show the background against which all policy action is taken. “Policy” chap-
ters are organized around problem areas rather than by constitutional label.
Our purpose is not a catalogue of decisions but a selective view of how the
Court has contributed to the allocation of power and the determination of im-
portant policy issues. No attempt has been made to cover all of the things that
the Supreme Court does.

The Supreme Court speaks to a variety of public issues. More often than not,
no single case is sufficient to delineate action that one would presume to con-
sider policy making. We have thus tried to use a series of court decisions
wherever possible so that we can provide a glimpse of judicial policy in the
Court’s “own words.” Occasionally, however, the Court does not enunciate
clearly in a decision, and it is necessary to resort to critical literature to clarify
what is important but vague. Where the Court seems ambivalent in its actions
we attempt to provide secondary materials that demonstrate the complexities
of the issues with which the Court is apparently wrestling. We hope through
the use of such secondary materials to show the enormity of the Court’s task in
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a society that is changing rapidly and the implicit limits on its judicial style of
policy making.

Our conception of the “case” is that it is a single instance of Court action in a
social setting, or context, that is complex and ambiguous. Obviously, a major
portion of the context is additional cases, but the social circumstances that
represent the problem that the decision speaks to are delineated by a range of
social actors other than judges.

In our view the judge cannot be the exclusive focal point of any current
textbook on law and the judicial process. The increasing attention to the
societal context of the legal process and to questions of compliance and impact
makes the judge perhaps more an instrumental presence who conveys ideas.
Therefore his policies become the result of many factors of which he and the
influence of his background are only a part. Our view has increasingly been
that attention should shift from near exclusive concern with the judge to expli-
cation of the range of circumstances and situations in which parties seeking
particular social results must act. Thus, our materials are selected with an eye
to a wider span than that often found in traditional or process-oriented
textbooks.

A problem that exists for anyone developing a textbook in constitutional law
is the balance to be struck between materials that are traditional and of his-
toric importance and those reflecting current processes of development.
Wherever possible we have conveyed traditional conceptions as background.
Some notions that have long been abandoned still have relevance in explaining
current developments, and these have been included. Others seemed to us to
be primarily of historical interest, and these have on the whole been ignored.

For example, we have included such cases as Gibbons v. Ogden (1824) and
the Cooley case (1851) because we felt them essential to any treatment of
economic policy making by the Supreme Court. Likewise, the Civil Rights
Cases (1883) and Plessy v. Ferguson (1896) seemed important enough as
examples of how the Court in the past met problems still current, while the
Slaughterhouse Cases (1873) seemed adequately conveyed by a more concise
summary. Older cases were included where it seemed particularly important to
convey a sense of doctrinal development or to show the constancy of problems
and issues that have confronted the Supreme Court throughout its history. By
contrast, we have included many very recent cases which indicate where the
Supreme Court is moving now, although we recognize that this may only be
concerned speculation and that these cases may never achieve any lasting
historical importance. Our experience in teaching has convinced us that, on
the whole, students are most interested in the current relevance of the Su-
preme Court; we share that view and we think, on balance, that this book
reflects it as well. In the interest of brevity and readability, footnotes have been
omitted from articles and cases included in the book.

The materials finally included in the book represent less than half of those
initially compiled. The need to produce a book which the student could both
afford and carry has forced us not only to cut cases and materials more than we
intended but also to delete a few topics of obvious importance. We have done
this in the belief that it was more important to be thorough than exhaustive.
What remains is, in our view, appropriate for a two-semester or two-quarter
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course, leaving room for the course instructor to assign a variety of supplemen-
tary materials. With some omissions the book should also be suitable for a
one-semester course. We have tried to be eclectic, yet it would have been im-
possible to make the book all things to all teachers. We shall see.

Joel B. Grossman
Richard S. Wells



acknowledgments

Many changes in this edition resulted from comments and suggestions of
those who used the first edition, students as well as teachers. In particular we
are indebted to our own students. They gave the most direct responses to our
efforts with a spirit of helpfulness. Although there are too many students to
name individually, we acknowledge their contributions collectively.

Once again we acknowledge the help of our teacher, John R. Schmidhauser,
who helped us form ideas of what a good text should be. Although we are by
now far from being new arrivals to the study and teaching of constitutional
politics, we are still guided by the contextual approach that we first learned
under his influence. Kenneth Dolbeare helped us form our conception of a text,
and we thank him for his early good counsel.

Many friends, professional colleagues, and student assistants contributed to
our thinking about this book and to its execution. Special thanks go to Alan
Buckley, Stephen Daniels, Philip Dubois, Ronald Fiscus, Christine Harrington,
David Den Hartigh, Don Kash, James Robert Kirk, Lila Klanderman, Stephen
McDougal, John Shockley, Pamela Solberg, Paul Tharp, Stanley Vardys,
Stephen Wasby, and Jack White. Many hands contributed to typing and prepa-
ration of the manuscript. We are grateful to Leslie Byster, Renee Gibson, Shari
Graney, Terry Gromala, Judith Lerdahl, Jean Mindel, Elizabeth Pringle, Geri
Rowden, Dorothy Shaw, Christine Thornburg, and Edith Wilimovsky. We are
particularly grateful for the help of the Barkouras Foundation of Oklahoma
City, especially for the counsel and friendship of Dr. George Barkouras and Dr.
Robert Phillips.

Stuart Scheingold, William Dunn, and Bradley Canon read the entire manu-
script for the publisher and made many helpful suggestions for revision. The
editorial staff at John Wiley provided us with the full range of support and
encouragement, particularly Malcolm Easterlin, Elaine Miller, Elizabeth Do-

xiii



Xiv B ACKNOWLEDGMENTS

ble, Cathy Starnella, and Susan Giniger. These professionals transformed an
impossibly large and messy manuscript into a book. Finally, Wayne Anderson,
Wiley’s political science editor, is hereby designated the godfather of this edi-
tion. His subtle blend of prodding and encouragement and of making the best
of delays and coming up with offers for redemption that we couldn’t refuse kept
the project going at times when lesser editors would have merely let out a
contract. Bringing this book to print has not been an easy task for him. We hope
the results sufficiently justify his labors.

Once again our wives, Mary and Maurine, and our children, Alison, Joanna,
and Daniel Grossman, and Caroline and John Wells, have endured and sur-
vived our writing. We particularly thank our wives for their patience and for-
bearance. As for our children, who can now read and perhaps judge our efforts,
we thank them for not asking too often why ‘““the book” took that much time
and effort.

J.B.G.
R.S.W.



overview of contents

PART ONE
CHAPTER ONE
CHAPTER TWO
CHAPTER THREE

PART TWO
CHAPTER ONE
CHAPTER TWO

CHAPTER THREE
CHAPTER FOUR
CHAPTER FIVE
CHAPTER SIX

A Political View of the Supreme Court
The Structure of Judicial Policy Making

The Decision-making Process

The Supreme Court and the Economy

Equality in American Life: Race, Gender, Wealth,
and Reapportionment

The Supreme Court and the Criminal Justice System
Presidential Power in an Age of Internationalism
Personal Rights in Modern Society

The Burger Court and the Old Frontier

Constitution of the United States

Index of Cases

77
196

319

408
737
978

1111
1336

1344

1358

XV



contents

PART ONE

CHAPTER ONE
A POLITICAL VIEW OF THE SUPREME COURT

1.

THE SUPREME COURT AS A POLITICAL INSTITUTION

A. Introductory Essay

B. Earl Latham, “The Supreme Court, Politics, and Political Theory”
C. The Study of Constitutional Law and the Legal System

LAW AND SOCIAL CHANGE

A. E. Adamson Hoebel, “The Functions of Law”

B. William M. Evan, “Law as an Instrument of Social Change”

C. Stanley Diamond, “The Rule of Law Versus the Order of Custom”
D. A Note on Law and Social Change

E. A Note on Social Science, the Supreme Court, and Social Change

SUPREME COURT POLICY MAKING

A. A Note on a Definition of “Policy”

B. Herbert Jacob, “Policy Making and Norm Enforcement”
C. A Model of Supreme Court Policy Making

D. The Characteristics of Supreme Court Policy Making

THE ANATOMY OF SUPREME COURT POLICY MAKING

A. Two Views of Protest as Political Expression
(1) Tinker v. Des Moines Community School District (1969)
(2) United States v. O’Brien (1968)

12

16
16
19
24
26
32

36
36
36
42
47

59
59
60
68

xvii



Xviii W CONTENTS

B. “Briefing” a Supreme Court Decision: The Nuts and Bolts of
Constitutional Cases

CHAPTER TWO
THE STRUCTURE OF JUDICIAL POLICY MAKING

1. INTRODUCTORY ESSAY

2. CONSTITUTIONALISM AS A SOURCE AND SYMBOL OF
JUDICIAL POWER

A.
B.

An Excerpt from United States v. Nixon (1974)
Robert McCloskey, “The Genesis and Nature of Judicial Power”

3. JUDICIAL REVIEW AND JUDICIAL SUPREMACY

A.
B.
C.
D.

Judicial Review Before Marbury
Marbury v. Madison (1803)

A Note on Eakin v. Raub (1825)
The Legitimacy of Judicial Review

4, THE SUPREME COURT AND THE DOCTRINE OF NATIONAL
(JUDICIAL) SUPREMACY

A.

TeAmobows»g mH0 oW

John R. Schmidhauser, ¢ ‘States’ Rights and the Origin of the
Supreme Court’s Power in Federal-State Relations”

Martin v. Hunter’s Lessee (1816)

The Aftermath of Martin v. Hunter’s Lessee: John Marshall in
Cohens v. Virginia (1821)

McCulloch v. Maryland (1819)

Cooper v. Aaron (1958)

Edelman v. Jordan (1974)

OCTRINES OF SELF-LIMITATION

A Summary Note on Doctrines of Self-Limitation

A Further Comment on the Case or Controversy Doctrine
O’Shea v. Littleton (1974)

Flast v. Cohen (1968)

United States v. Richardson (1974)

A Note on the Doctrine of Ripeness and the Birth Control Issue
Younger v. Harris (1971)

. The Doctrine of Political Questions: Reapportionment, Vietnam,

Adam Clayton Powell, and Impeachment
(1) Baker v. Carr (1962)

(2) Massachusetts v. Laird (1970)

(3) Powell v. McCormack (1969)

6. THE LIMITS OF SUPREME COURT POWER IN A DEMOCRATIC
SOCIETY

A

A Note on the Supreme Court’s ‘“Special Role’’; Mr. Justice
Stone’s “Footnote 4”

B. Mr. Justice Frankfurter, Dissenting in West Virginia Board of

Education v. Barnette (1943)

73

77

80
81
82

86
86
88
94
96

105

105
107

112
113
121
125

130
130
133
136
141
147
154
156

160
161
169
174
179
179

180



C.
D.
E.

CONTENTS H XiX

Mr. Justice Blackmun, Dissenting in Furman v. Georgia (1972)
Alexander Bickel, “The Web of Subjectivity”
Raoul Berger, “The Imperial Court”

CHAPTER THREE
THE DECISION-MAKING PROCESS

1. INTRODUCTORY ESSAY

2. DEMANDS ON THE SUPREME COURT: THE CASE SELECTION
PROCESS

F.

w
mOOwW»o = HOOWR

A Note on the Jurisdiction of the Supreme Court

The Supreme Court’s Certiorari Jurisdiction

A Note on the Business of the Supreme Court

The Workload of the Supreme Court: Is There a Problem?
William J. Brennan, “The National Court of Appeals:
Another Dissent”

A Note on Prospects for Workload Reform

ECISION ON THE MERITS

John P. Frank, “Opinion Writing”

Felix Frankfurter, ‘“Justice Holmes and the Pipeline Cases”

Robert H. Jackson, “The Uses of Dissent”

A Note on the Frequency and Causes of Dissent

Internal Dynamics of the Decision-making Process

(1) A Note on Mobilizing a Majority

(2) David Danelski, “The Influence of the Chief Justice in the
Decisional Process”

(3) A Note on the Opinion Assignment Process

(4) David Rohde and Harold Spaeth, “Opinion Assignments in
the Warren Court”

(5) “The Switch in Time that Saved Nine”: A Case Study
(a) A Note on the “Hughberts” Game
(b) Felix Frankfurter, “Mr. Justice Roberts”

Secrecy and the Supreme Court

4. THE DECISION-MAKING ENVIRONMENT

QOEEOOw>

The “Strategic” Environment

Clement Vose, “Litigation as a Form of Pressure Group Activity”

Michael Meltsner, ‘“The Legal Defense Fund”

Jonathan Casper, ‘“Lawyers Before the Supreme Court”

Robert L. Stern, “The Solicitor General’s Office”

Congress and the Supreme Court

The Recruitment of Supreme Court Justices

(1) The Politics of Judicial Selection

(2) Francis Biddle, “An Inside View of Appointing Supreme
Court Justices”

(3) A Note on the Backgrounds of Supreme Court Justices

(4) Martin Tolchin, “Politics and Judicial Selection in the
Carter Administration: Old Wine in New Bottles?”

183
185
188

196

201
201
204
208
212

215
222

224
225
228
230
230
234
234

237
243

243
248
248
249
251

253
253
256
261
266
272
275
283
283

291
293

294



