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Preface

The work of international lawyers deeply affects the shape and operation of global
economic governance, much more now than it has ever done in the past. Most visibly
in the context of world trade—but also in respect of foreign investment, debt,
finance, and development—the activity of ‘governing’ at the global level is increas-
ingly carried out through international legal processes, and by professionals schooled
in the techniques, habits of thought, and forms of argument characteristic of
international law. The number of international lawyers contributing to the evolution
of international economic governance, including through our role as interpreters and
evaluators of existing governance practices, continues to grow.

A central theme of this book, then, is an exploration of the role that international
legal processes and international lawyers play in the construction and contestation of
structures of global economic governance. By ‘international lawyers’ I am not
referring solely to those engaged in the professional practice of international law in
and around formal dispute settlement, but much more broadly to the wide range of
actors—government officials, NGOs, academics, officials of international organiza-
tions, and many others—working in the disciplinary field of international law and
engaging in international legal styles of argument. And by ‘international legal
processes’ I am not referring solely to formal processes of judicial dispute settlement,
but rather to the huge variety of different activities conducted in an international
legal idiom, from writing and thinking about international law all the way through to
its concrete operation in specific contexts. This focus on international law does nor, it
should be said, derive from an exaggerated sense of the importance of international
law and legal processes in the conduct of global economic governance. I readily
admit that there are often much more powerful forces and actors directly at play,
than those associated with international law. Instead I focus on international law in
order to highlight the responsibility of international lawyers: the point, in other
words, is to emphasize the ways in which the work of international lawyers has
important effects on the practice of international economic governance, often in
ways we do not realize, in order to encourage a greater sense of moral responsibility
for those outcomes.

When the research for this book began in the early 2000s, civil society activism
around the Seattle Ministerial of the World Trade Organization was a recent
memory, and a series of criticisms of the global trading system and its social
consequences had achieved wide notoriety. The public debate which accompanied
this activism raised fundamental questions about the social and distributional out-
comes of the late twentieth-century global economic order, about the extent to which
structures of global economic governance entrench and perpetuate patterns of
privilege and disadvantage, power and subjection—and about the ways in which
those structures of governance may also open up space for effective contestation in
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the interests of those who are currently marginalized. Inevitability, and quite rightly,
these questions quickly began to be addressed by international lawyers, along broadly
two lines of inquiry. On one hand, some began to explore the role that international
law and lawyers currently play in producing and entrenching the existing global
economic order. How exactly, it was asked, does the work of international lawyers
shape the social consequences and normative orientations of international economic
governance? What contribution does the professional activity of international law-
yers make to the present regime of global economic governance—including its more
inequitable and unjust elements? On the other hand, another line of inquiry was also
set in train, relating to the emancipatory potential of international law, in the context
of global economic governance. What role, if any, should international law and
lawyers play in facilitating contestation of the structures of global economic gover-
nance in the interests of the presently marginalized? What tools, if any, does
international law offer that project?

Answering these questions has rightfully come to be a major professional project
for many international lawyers, and I count myself among them. Such questions
represent the fundamental normative impulse which provided the initial impetus for
this book and has guided it ever since. The imagined audience of the book includes
all those who share this impulse.

In the early 2000s, for reasons explained later in this book, one of the key contexts
in which international lawyers were turning their minds to these questions was the
‘trade and human rights’ debate—that is to say, a debate among international
lawyers about potential conflicts between international trade law and international
human rights law. Claims began to be made that trade liberalization and economic
globalization potentially undermined the enjoyment of human rights, particularly
social and economic rights. More formally, there were claims that the obligations
imposed by international trade law conflict with the obligations imposed on states by
international human rights law. Others countered that the norms, rules, and objec-
tives of the trade and human rights regimes were fundamentally mutually compati-
ble, as two halves of a single liberal project of world order.

As a result, this book began life as an intervention into the trade and human rights
debate. At one level it continues to serve that purpose: part of the point of this book
is to respond to a series of claims made in that debate, and more generally to reflect
on its deeper dynamics. For example, I ask what effects, if any, has the trade and
human rights debate had on the operation and contestation of the global trade
governance? Which kinds of interventions into the debate have been productive, and
which have not? Are there any lessons to be learnt from this decade of activity which
might inform current attempts by international lawyers to engage in issues around
the global governance of trade, investment, and finance? In my view, the time is right
for such reflection. In fact, I will be arguing that the trade and human rights debate
has in some ways misdirected the energies of international lawyers interested in
contributing to the creation of a more just international economic order, and the
opening up of productive contestation of its contours,

But while this book is, at one level, a specific intervention into the trade and
human rights debate, it also addresses questions of much more general relevance. As
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will become clear, the political and cultural context for the emergence of the trade
and human rights debate was the rise to dominance of ‘neoliberalism’ as an economic
and political ideology over the last three decades of the twentieth century. This major
ideological shift deeply transformed the structure, content, and dynamics of inter-
national law, and changed what it meant to do international legal work in the area of
global economic governance. My broader interest in this book, then, is with the
possibilities and limitations of international economic law ‘after neoliberalism’.
Focusing specifically on the international trade regime, and with the specific norma-
tive orientation described above in mind, I begin to explore what shape international
legal work should take in the contemporary period. What questions should we equip
ourselves to ask? Where should we direct our attention? What projects should we set
ourselves, and how are we to contribute most productively to them?

That said, readers who approach this book in the hope of finding specific
proposals for the reform of international economic law and institutions will by
and large be disappointed. That is not the kind of contribution that my research
and reflection have put me in a position to offer—nor do I think it is necessarily the
only significant contribution that is needed at this moment. The primary contribu-
tion that I seek to make to that project in this book takes the form of a kind of
ground-clearing role: my aim is to help to create the ideational conditions of
possibility for more open and productive criticism, reflection and re-imagination
of structures of global economic governance, by targeting a number of imaginative
constraints which currently present serious obstacles to such processes. Thus, while
this book looks very different from what might be expected from most contributions
to the trade and human rights debate, readers will still find in its pages an argument
which is practical and pragmatic, and which is I hope of particular urility for
participants in that debate, who are motivated by the desire to imagine and pursue
the practice of global economic governance in its emancipatory mode.

Andrew Lang
London, England

2011
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