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Preface

Liability for defective products is a key concern to manufacturers, wholesalers
and retailers throughout Europe, particularly since the issue of the EC Product
Liability Directive. The need to know and understand the laws of each country
through which goods are to pass is becoming ever more important. This book
seeks to offer a practical guide to those laws. To achieve this aim, we have
brought together contributions from leading practitioners in the field of
product liability in their respective jurisdictions. We have included a chapter
relating to product liability insurance and a comparative table summarising
liability for defective products in the countries covered. The law is stated as at
September 1991.

We would like to thank Kathryn Albert, Beryl Blackburn, Elaine Gardiner,
Phaedra Hesse, Stephen Hobbs, Antonia Kennett, Jane Landy, Lynn
Richards, Lorna Roberts and everyone else at Laytons for all their help and
support in producing this book. We would also like to thank each of the contri-
butors without whom this book would not, of course, have been possible.

Patrick Kelly December 1991
Rebecca Attree
Laytons
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CHAPTER I
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CHAPTER |

The EC Product Liability
Directive of 25 July 1985

1. BACKGROUND

Council Directive 85/374/EC on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defec-
tive products was issued on 25 July 1985. It was notified to the Member States
on 30 July 1985. This chapter summarises and explains the principal provisions
and implications of the Directive.

This chapter is arranged in the following sections:

Introduction;
Objectives;
The system;
Structure;
Liability;

6.1 The producer;
6.2 Damage;
6.3 Product;
6.4 Defects;
7. Burden of proof;
8. Defences;

9. Compensation;
10. Limitations;
11. Implementation;
12. Enforceability;
13. Conclusion.

i

2. INTRODUCTION

The Directive was introduced within the framework of the continuing drive
towards European harmonisation, to unify throughout the Common Market
the law relating to defective products.

Historically, national legal systems have imposed a variety of obligations on
producers and afforded different levels of protection to consumers.

By introducing the Directive the Community recognised that these different
levels of protection could distort the movement of goods within the Common
Market and sought to remove this obstruction to free trade.



4 The EC Product Liability Directive

3. OBIJECTIVES

The Directive was issued to implement throughout the Common Market a
strict liability system to compensate consumers for death, personal injury or
damage to personal property due to defects in industrially produced, movable
products.

Essential to the Commission’s consumer protection policy, it aims to har-
monise the laws of the Member States in readiness for completion of the single
market in 1992.

4. THE SYSTEM

The system to be implemented introduces a fundamental change to product
liability law in more than half of the Member States. Before the introduction of
the Directive, in Denmark, Germany, Italy, the Netherlands and the United
Kingdom, strict product liability was not available under national law to the
consumer as a cause of action against the producer of a product.

The new system does not replace but instead supplements, the prevailing
systems of consumer protection. It is designed to afford additional protection,
co-existing with other consumer rights, whether based upon contract, negli-
gence or breach of statutory duty. Consumer rights which go beyond its scope
are not precluded. Hence, national law may provide consumer rights whereby
the producer of a product will be strictly liable for defects without limit.

The Directive, therefore, seeks to introduce a system under which there are
prescribed minimum consumer rights, upon which consumers throughout the
Common Market can rely and according to which producers will be held
responsible.

5. STRUCTURE

The Directive broadly divides into the following areas:

(a) Liability;

(b) Burden of proof;
(c) Defences;

(d) Compensation;
(e) Limitations;

(f) Implementation;

6. LIABILITY

Article 1 provides that the producer shall be liable for damage caused by a defect
in his product. This article sets out the basis upon which the Directive is
formulated. It introduces the concept of liability without the need to prove
fault. The obligation on a producer under article 1 arises from the fact of the
supply of defective goods and there is no need for the consumer to prove that



