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PREFACE TO THE FOURTH EDITION

Even during times of general prosperity the annual statistics show that a
proportion of companies, and also of individuals, will experience insol-
vency. This may come about as a consequence of misfortune, miscalcula-
tion, mismanagement of their affairs—or through some combination of
these and possibly other factors. Unhappily, this fourth edition goes to
press at a time when both national and international economic circum-
stances are extremely adverse, with the inevitable impact on the number
and magnitude of insolvencies already starkly apparent. As insolvency rates
invariably lag behind the curve of declining economic fortune, the law and
procedures which form the subject matter of this book are likely to become
sadly familiar to increasing numbers of affected persons in the months and
years ahead.

Legal change is an inescapable fact of life in the modern era. Barely had
the last edition of this book surfaced in print before the Government took
steps to create Parliamentary time for enacting insolvency law reforms
based on its White Paper of 2001, by the expedient of attaching them to a
Bill otherwise dealing with competition and consumer law. Thus did the
Enterprise Act 2002 become the vehicle for effecting major reforms to both
corporate and individual insolvency law, including the elimination of the
Crown’s historic status as a preferential creditor in all insolvencies, a radical
remodelling of the company administration procedure, and a corresponding
reduction in the role of administrative receivership. Simultaneously, the
entry into force of the EC Regulation on Insolvency Proceedings imposed a
new series of constraints upon the exercise of insolvency jurisdiction, and
obliged all insolvency practitioners to expand their vocabulary to include
such terms as “centre of main interests” and “establishment”. A spate of
cases ensued, first at national level and subsequently before the European
Court of Justice, in which the impact of the new legal regime was road-
tested, sometimes in circumstances where national sensitivities were
uncomfortably close to the surface. An account of these episodes, including
such cases as Daisytek-ISA Ltd and Eurofood IFSC Ltd, is included in Ch.31
below.

The higher courts have continued to develop the law—sometimes
controversially—in areas with which this book is concerned. The House of
Lords’ judgment in Leyland Daf Ltd reversed a doctrinal view of the status
of assets comprised in a floating charge that had stood since 1970, and
briefly brought about an upwards revision of the economic value of that
species of security until the counter-revolution, in the form of s.1282 of the
Companies Act 2006, imposing a new and exceedingly complex set of rules
governing liquidation expenses. By their ruling in 2005 in the Spectrum Plus
case, their Lordships reasserted the fundamental principles concerning the
distinction between fixed and floating charges in relation to attempts to
create fixed security over receivables, while their decision in the Frid case in
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viil PREFACE TO THE FOURTH EDITION

the previous year had shed light on the complex issues in cases of set-off
involving contingent liabilities. The practical effects of the Human Rights
Act 1998 on numerous aspects of insolvency law and its enforcement by
civil and criminal sanctions continue to be explored. In Pantmaenog Timber
Co Lid the House deftly averted an outcome whereby the investigative
powers of the office holder—notably that of compulsory examination under
5.236 of the Insolvency Act—might have been emasculated in relation to
the potential bringing of disqualification proceedings against directors,
while the important ruling in Sheldrake v DPP on the reverse burden of
proof in criminal cases has ensured that many of the criminal offences of
strict liability which provide a vital reinforcement of the insolvency process
can be maintained without infringement of rights of the accused under art.6
of the European Convention on Human Rights.

Developments in the field of international insolvency have accelerated
since the previous edition of this work. In addition to adapting to the
effects of the European Regulation, the UK has chosen to enact the
UNCITRAL Model Law on Cross-Border Insolvency by means of Regu-
lations which took effect from April 2006. This extension of the active
participation by this country in the development of international arrange-
ments for co-operation and assistance in cross-border cases has prompted
the addition of a new Ch.32 to the book, in which the Model Law and
other, current projects are examined. Alongside these legislative initiatives
the courts have also found opportunities to demonstrate the vitality and
resourcefulness of the common law. In 2006 the Privy Council showed, in
the Navigator Holdings case, that useful forms of recognition and assistance
of foreign insolvency proceedings can be provided by English courts
without the need for any treaty or statutory provisions on which to base
them. More recently, in a somewhat equivocal decision by the House of
Lords in McGrath v Riddell, the virtues of the liberal tradition of inter-
national co-operation at common law were emphasised in various ways by
three of the five Law Lords. The fall-out from the global financial crisis
whose onset began in 2007 will inevitably pose new challenges to courts and
legislators to devise improved ways of preserving value and of mitigating
the effects of financial failure.

As has been the case ever since the first edition of this book was
produced, the author has again benefited from the illuminating discourse of
a wide number of colleagues, associates and friends who share his
passionate obsession for the subject of insolvency. At the risk of giving
unintended slight to those who are not here mentioned by name, I must
acknowledge my particular gratitude to those from whom I have derived a
special intellectual stimulus through collaboration in teaching insolvency
law courses at Masters’ level at University College London, including
Michael Crystal Q.C., Ron Harmer and Stephen Gale, and through joint
participation in other writing and research projects, where the wisdom and
experience of Gabriel Moss Q.C., Nick Segal, Professor Jay Westbrook and
Professor Bob Wessels have been greatly valued. I am once again grateful
to my wife, Letitia Crabb, for revising her chapter on receivers, but more
especially I owe her a large and unquantifiable debt of thanks for all her
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support and encouragement through the many months when the task of
producing this edition claimed an excessive portion of my time and
attention. I have tried to state the law as at February 1, 2009, with one or
two late additions that were possible during the period when the book was
going through the press.

Faculty of Laws Ian F. Fletcher
University College London February 2009
and

3—4 South Square
Gray’s Inn



PREFACE TO THE FIRST EDITION

The insolvency law of England and Wales has undergone greater change
and development during the past 10 years than it had during the previous
100. The investigative labours of the Cork Committee, culminating in their
Final Report of 1982, provided the basis for the successive Insolvency Act of
1985 and 1986, whereby the law was first reformed and then consolidated.
In consequence, nearly all the statutory provisions concerning both personal
and corporate insolvency are for the first time contained within a single Act
of Parliament. Simultaneously, fundamental changes have taken place in
the work and organisation of insolvency practitioners, who now constitute
an identifiable professional grouping in their own right.

These momentous developments make it appropriate to recast the
traditional textbook treatment of this area of law, whereby personal
bankruptcy and company liquidation have been generally regarded as
distinct subjects, and thus have been dealt with in separate legal treaties. In
this book, I have adopted the view that insolvency law is essentially a
unitary subject. I have accordingly provided an account of each of the
collective procedures which may be utilised in the case of insolvency of
either an individual or a corporate debtor. Non-collective procedures or
remedies, such as receivership, are omitted.

The nature and extent of the recent reforms have necessitated a careful
consideration of the appropriate style of treatment to be adopted. Some
entirely new procedures have entered the law (such as corporate and
individual voluntary arrangements, and company administration orders) on
which there is as yet no great abundance of settled case law. On the other
hand, the recasting of many provisions relating to the established pro-
cedures of bankruptcy and company winding up have made it appropriate
to question whether the accumulated body of past judicial decisions can
safely be regarded as good law. For my part (save in those instances of clear
legislative intention to reverse the former law and to depart from past
principles) I have been inclined to make frequent reference to judicial
precedent in the course of discussing the current statutory provisions. This
reflects my personal belief that it is in the rich legacy of reported case
decisions that the true spirit of our insolvency law is to be discovered and
appreciated. Only by renewed study of these wellsprings of our legal
tradition can we ensure that the best standards, and fundamental principles,
are maintained in the process of administering the law of the present day. If
hard cases sometimes make bad law, absence of cases invariably makes for
dull law, and robs the learning process of its more enjoyable features. I
have tried to state the law as at September 30,1989, with the addition of
some references to the effects of the Companies Act 1989, which assumed
its final form when the book was in proof.

In my exploration of the fascinating realm of insolvency law I have had
the advantage over the years of receiving the active encouragement and
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Xii PREFACE TO THE FIRST EDITION

assistance of many wise and respected friends and colleagues. It is not
possible here to list the names of all those who have helped to shape my
understanding of the subject. Nevertheless, I feel it would be an unpardon-
able discourtesy if I were to fail to acknowledge openly the special quality of
the help and inspiration provided unstintingly by David Graham, o.c,
Professor Douglass Boshkoff, Professor Clive Schmitthoff, Muir Hunter, o.c,
and Philip Pink, formerly Senior Official Receiver. While none of these
should be held accountable for any errors or defects in this book (for which
I accept full and sole responsibility), they have greatly helped to enhance
such worthwhile qualities as it may possess.

By no means for the first time, I find myself quite unable to express in
adequate terms the true measure of any indebtedness to my wife and
colleague, Letitia Crabb, for all that she has done to enable me to complete
the task of writing this book. With her permission, I dedicate it to our two
sons, for whom over many months their father’s preoccupation has
doubtless seemed near akin to a “brooding omnipresence in the sky”,
producing an almost total eclipse of the sunnier aspects of normal family
life. Fiat Lux.

Aberystwyth Ian F. Fletcher
October 1989
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