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PREFACE

This text derived from unmet needs I found when I began teaching,
for, first, a very introductory treatment of employee benefits law, written at
a sufficiently basic level to permit coverage of the entire subject within a
reasonable time; and, second, any casebook at all covering executive com-
pensation.

Every effort has been made in this book to present both subjects as
accessibly as possible, an emphasis that extends as far as to choice of font
size and graphics. Employee benefits law in particular has a reputation as
impenetrably obscure—a reputation that often seems to alienate both
students and lawyers (and, in fact, judges), despite the subject’s importance
as a legal specialty and its public policy significance. A number of reasons
could probably be identified for that, but several that directly affected the
organization and structure of this casebook are:

1. Students generally do not come to the study of benefits law
having background familiarity with the underlying subject matter.
This could be contrasted with the case, say, of criminal law, where
beginning students will already at least have an idea of what ‘“‘crime”’
is (from watching television, if nothing else), and most of the various
types of crimes, and thus be ready more or less immediately to begin
exploring the law of crime. By comparison it is the unusual student
who has ever previously heard, for example, of a ‘‘defined benefit” as
opposed to a ‘‘defined contribution” retirement plan; or of plan
vesting, or actuarial equivalence. These are not legal concepts, they
are economic and benefit plan design concepts, but they must be
understood before the ‘““law of employee benefits’’ can be meaningful-
ly discussed.

2. Benefits law is not characterized by a particularly coherent
overall analytic framework. This field—having developed incremen-
tally and somewhat accidentally over time—is harder to identify
“deep structure” in American employee benefits law than it is in
some other areas, such as (arguably, and at least in part) income tax.
A great deal of attention has therefore been paid in the book to the
question of the best and most intuitive order of presentation, to make
acquisition of concepts as natural and cumulative as possible under
the circumstances.

3. Not unrelated to the previous point, employee benefits law is not
even really a single subject: It is, rather, largely a collection of the
relevant parts of other subjects (with the exception of ERISA,! which
falls in whole under the rubric of benefits law). For example, at some
risk of oversimplification, you could conceptualize a contracts law

1. The Employee Retirement Income Security Act of 1974.
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course as a roughly continuous, unitary progression, that might be
graphically represented as follows:

CONTRACTS LAW

Offer and acceptance P Remedies

The corresponding graph of an employee benefits law course might
look more like the following:

- 3 | ]3| [3][3
AIERHIBIE
§ 3|3
ERISA §
OYEE BENEFITS LAW
4"

This situation is reflected in the book’s order and approach to
discrete subjects and chapter organization.

4. American employee benefits law is dominated by massive, and
massively detailed and specific, statutes and regulations. The only
hope for conveying the subject during the course of a single semester
is to generalize and simplify these rules, almost (but one hopes not
actually) to the point of distortion. For the same reason, the subject
is less usefully approached than other legal subjects by reading court
cases, as opposed to narrative and other materials (although case law
has an important role to play, especially under ERISA).

Executive compensation, meanwhile, is a natural extension of employee
benefits law, and the two specialties are frequently practiced by the same
lawyers in American law firms. The same foundational tax doctrines of
constructive receipt and economic benefit informed the development of
both. Executive compensation law is presented here as a discrete group of
chapters at the end of the book (before the final chapter, which covers
mergers and acquisitions and implicates both employee benefits and execu-
tive compensation).

The text is designed to be adaptable for use for a single survey course
covering both employee benefits and executive compensation; or alterna-
tively for a separate course covering either employee benefits alone (leaving
out Chapters 11-13), or executive compensation alone (using only Chapters
1-4 and 11-14). Where the book is to be used for a course covering only
executive compensation, the statutes and regulations reproduced in the
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appendix are intended to permit the book to be used on a stand-alone basis.
On the other hand if the text is to be used to cover employee benefits law
(whether separately or as part of a combined course, with executive
compensation), an additional statutory/regulatory supplement will be need-
ed. (David Pratt, Selected Sections: Pension and Employee Benefit Statutes
and Regulations (Foundation Press), is recommended.) The appendix also
adds some other supplementary materials relevant to employee benefit
discussion in the text, such as the Department of Labor’s ‘“plan asset”
regulations.

A number of the topics discussed in this book are in states of extreme
flux, and it is expected that supplementary material will be made available
as new legal developments warrant. Vigorous national policy debates are
presently under way regarding health insurance (as the book goes to press,
federal district courts have nearly split on the question of whether the
national health insurance reform legislation enacted in 2010 is constitu-
tional, and the book excerpts from both sides of this argument); levels of
executive compensation; and both Social Security and state/municipal pub-
lic pension plan funding. I have tried to include sufficient background
materials and arguments to permit exploration of these and other public
policy questions, in addition to presenting the law itself.

Acknowledgements. Many people assisted with the preparation of this
book. Particular thanks go to Nicole Ray for her expert assistance with
graphics; Cortney Bamberger and Mary Lebert for word processing, index-
ing and other help; the firm of Stevenson Keppelman Associates, especially
Robert Stevenson and Nancy Keppelman, for assistance and support; and
the University of Michigan Law Library, especially Jocelyn Kennedy and
Stephanie Jordan, for invaluable research. Thanks also to former Michigan
Law student Michael Chandler Billington for his research assistance. Julia
Kilbarger-Stumpff and Enid Zafran helped with indexing. I am indebted
for review of and comments on the text to: Prof. Theodore St. Antoine,
Prof. Thomas Brous, Edmond FitzGerald, Germaine Curtin, Prof. Michael
Cahill, and Owen Xinghua Wang. (All errors and omissions remain those of
the author alone.) The Publisher, John Bloomquist, and Lead Editor,
JoAnn Grinstead, at Foundation Press have been unfailingly encouraging
and supportive. I am also grateful to the various authors and publishers
whose works I have excerpted, for their permission to do so. (Full attribu-
tion in the format requested by the relevant copyright holder has been
included for each such excerpt. With a few exceptions, footnotes appearing
in the original materials have, for ease of reading, been deleted from the
reprinted excerpts.) Finally, huge thanks to Amy, for patience and forbear-
ance throughout the process of the book’s creation.

ANDREW W. STUMPFF

Ann Arbor, Michigan
March 2011
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