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Preface

The purpose of this book is to present an analysis of those laws, either Australian
orinternational. which affect a person engaged in international business either
in Australia or from Australia. We have examined those laws which peculiarly
affect an Australian doing business overseas or an overseas person doing
business in Australia. This book is therefore primarily one on Australian law
or international law, particularly as the latter finds expression in the legal
systems of selected countries of major trading significance to Australia.

The term “business’ is used as an all-encompassing term to include those
transactions of a commercial nature which are incidents of trade and invest-
ment. The term therefore includes the sale of goods, services and know-how,
and the investment of capital. We have tried to concentrate on those areas of
the law which affect international business in particular. This book does not
include a discussion of those areas of the law, like general contract law, which
aflect domestic transactions as much as international ones. For those areas,
the reader can refer to a book on general commercial law.

Authorship of individual chapters is as follows: Mark Tedeschi has written
Chapters 1, 4, 5, 6, and that part of Chapter 9 on litigation; P J] O’Keefe has
written Chapters 2, 3, 7, 8, and that part of Chapter 9 on arbitration.

The law is stated as at 31 March 1979.
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CHAPTER |

T he Nature of International Business

[101] International businessisa term which has no distinct legal meaning,
butratherisa term used to describe commercial transactions involving the flow
of money, goods, services or know-how across international borders. The most
common forms are the sale of goods by a seller in one country to a buyer in
another and the investment of capital by an investor in one country in an
enterprise or in property situated in another country.

[102] A distinction must immediately be drawn between doing business
in and with a foreign country. Where a trader does business with a foreign
country, he has no legal presence in the foreign country, but deals from afar
with another trader in that country. Where a trader does business in a foreign
country he has a presence in that country, which is recognized by the law of
that country. His presence gives to the foreign country jurisdiction to attach
legal obligations to the trader.

THE DirFERENT FORMS OF FOREIGN INVESTMENT

[103] A term which is sometimes used to describe doing business i a
foreign country is “direct investment™. This term is most commonly used in
the context of corporations which set up a subsidiary in an overseas country.
Direct investment is the method by which a new constituent part of the home
corporation is established. Direct investment is the form of expansion whereby
the investor sets up a new subsidiary or acquires a sufficient degree of owner-
ship over an existing overseas subsidiary that it can control the activities of the
subsidiary. This is to be distinguished from **portfolio investment’, where the
investor acquires an interest in an enterprise with a view to deriving income
and possibly capital gain from the ownership of that interest, but without any
intention or indeed capability of causing the enterprise to sublimate its
interests to those of the investor.

If'a corporation trades overseas through the medium of an agent located in
the host country so that the agent is merely standing in the shoes of the
principal, then the overseas entity is itself involved in activities in an overseas
country, even though acting through an intermediary. For all intents and
purposes the agent will be treated by the host government as the local mani-
festation of a foreign enterprise. All the disadvantages of exporting from
abroad will be encountered, and the principal faces the risk of discrimination
by the host country government. The expenses and income of the agent are
the expenses and income of the principal, and the agent is at no stage con-
sidered as a separate economic entity from his principal.
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[104] Another form of investment available to the person wishing to invest
overseas is through licensing agreements whereby a licensee in the overseas
country is given the technological knowledge and the legal right to engage in
a certain activity within specific limitations as to geographical area and
duration of the right. Patent or copyright legislation may affect the relation-
ship. The investor most often will have an entitlement to a share of profits or
gross receipts. This is not a form of direct investment since the interests of the
licensee and the investor have not merged, even though they may often
coincide. The investor usually has no control over the manner in which the
licensee exploits the licensing agreement, and he relies on the coincidence of
interests for the protection of his investment.

THE ADVANTAGES OF DIRECT INVESTMENT

[105] Most investors engage in direct investment because of market
opportunities in a foreign country which the investor feels he can exploit. The
opportunity to exploit may arise from a competitive advantage which the
investor has.

The investor may have an economy on a larger scale than purely local firms
and have access to markets and capnal on a multinational basis. This both
gives it an advantage over local firms in each host country and provides the
initial incentive to expand into a new area. However, at least initially, a foreign
subsidiary will be at a disadvantage to local firms in the host country, in that it
is not as knowledgeable about local conditions, including local law, and there
is the risk of discrimination by the host government and the placing of restric-
tions on the foreign owned subsidiary’s activities. Other disadvantages of
directinvestment abroad may include the necessity of setting up a management
division to link the subsidiary with the home office, and inevitably there will
be costs of overseeing an activity located at a distance from the home office.

On the other hand, the direct investor may be able to supply superior
management expertise and research knowledge, access to overseas sources of
capital and overscas markets, and an efficiency derived from division of
function hctwecn the constituent parts of the enterprise situated in different
countries.

[106] Michael Z Brooke and H Lee Remmers report that according to
their field research the move abroad, rather than being an aggressive strategy
aimed at the development of an economy of larger scale, was more commonly
a defensive strategy aimed at defending an existing activity which was faced
with a threat: The Strategy of Multinational Enterprise (Longman 1970).
Ronald Z Aliber would argue that the main factors which prompt an investor
to engage in direct investment abroad are differences between currency
exchange rates, capital markets, and import or export restrictions: ““A Theory
of Direct Foreign Investment™ in C P Kindlcberger The International Corpora-
tion—a Symposwum (MIT Press 1970). A clearer view is obtained if one accepts
that the typical manager believes that his enterprise is not healthy unless there
is an acceptable rate of growth and that the decision to invest abroad is in-
variably made in order to ensure that this acceptable rate is maintained: see
C P Kindleberger, American Business Abroad (Yale University Press 1969) 6-10;
J K Galbraith, The New Industrial State (Hamish Hamilton 1967). It is also
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