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Introduction

Context

This book aims to investigate the regulatory balance between inclusion and exclu-
sion in competitive sport. Society is obsessed with categorising and treating
individuals and groups according to their physical and non-physical differences,
such as sex, gender, disability and race. This treatment can lead to the inclusion
or exclusion of an individual from the tangible and intangible benefits of society.

One of the areas which individuals seek inclusion is within sport, a field that
has the potential to foster the recognition of aspects of being human, and override
divisions (Rojek, 2005: 50). However, the oppositional force of exclusion can
limit their inclusion. Inclusion and exclusion exists on a scale from reasonable to
unreasonable, arbitrary to justifiable.

This book considers these inclusionary and exclusionary forces, and the existing
legal framework in light of the special nature of competitive sports participation. It
offers conceptual thinking around sport-specific inclusion and exclusion. Sport
possesses a degree of ‘specificity’ because of its unique essence and institutional
core values. The essence of sporting activity is concerned with challenging our
physical and non-physical differences by creating conditions which separate
winners and losers on the basis of these differences. The core of competitive sport
is ultimately about being the best athlete; however, it is a contested realm where
positive and negative values continually conflict and contrast with each other.

In order to protect this essence, rules and regulations concerning eligibility and
selection are imposed to match ability, preserve competition, ensure safety,
provide the best possible entertainment and generate revenue. Rules also exist to
maintain its complex network of traditions, cultures and values that provide it
with a degree of social exclusivity and cultural distinctiveness (Brackenridge et
al., 2000: 18; Sugden and Tomlinson in Coakley and Dunning, 2000: 319). The
application of these rules can at times have an unequal exclusionary impact on
certain classes of individual. The result of this is the potential incompatibility of
sport with the existing legal framework of equality legislation in circumstances
where there is no justification for differential treatment.

With this in mind, this book critically analyses a range of legal and non-legal
cases concerning sex, gender, disability and race to identify when sporting
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exclusion is justifiable for the protection of the essence, and when it is unjustifi-
able and incompatible with equality legislation. For instance, the exclusion of
South African female sprinter Caster Semenya by the International Association of
Athletics Federations (IAAF) will be evaluated to determine whether the IAAF
were justified in their approach. This position will be contrasted with the case of
South African runner Oscar Pistorius who was excluded from competing in main-
stream competitions on the grounds of his disability. Less well-known examples,
such as the Iran women’s football team, will also be analysed to evaluate whether
a justified, evidence-based, legitimate inclusive or exclusive approach is
employed by sport and/or the law.

This book acts as a practical tool for sports governing bodies and decision-
makers by offering a framework for effectively balancing inclusion and exclusion
in competitive sport across the areas of sex, gender, disability and race. It will
also propose the most appropriate method of regulation within sport and/or law
in this area to stimulate improvements in rule making and encourage good gover-
nance in this field. In turn, this will equip these parties with a reference for
consistently ensuring that their rules and actions pursue legitimate sporting aims
and objectives which are focused on matching ability, preserving competition and
ensuring safety and, furthermore, that these are compatible with legal provisions
which protect fundamental freedoms.

On a broader level, the book raises general awareness of the underlying issues
and themes which appear to be restricting individuals from participating in sport.
It is important to break down unnecessary barriers which have thus far prevented
many minority groups from competing in competitive sport. At the same time,
individuals need to be aware of the legitimate boundaries to their participation
based upon justifiable reasoning.

Aims and objectives

The core objectives of this research are to:

1  Construct a new understanding of the concepts of sporting inclusion and
sporting exclusion, drawing upon their impact in competitive sport.

2 Analyse current sport and legal approaches to inclusion and exclusion with
reference to sex, gender, disability and race. Identify deficiencies and good
practice in the current regulatory mechanisms.

3 Propose a regulatory framework for effectively managing inclusion and
exclusion in sport and identify how this positions itself within the current
models of sport regulation.

Competitive sport refers to activity which is carried out at an amateur, semi-
professional or professional level. It is recognised and appreciated that sport is
conducted for recreational purposes also, thus giving different meaning to the
concepts of inclusion and exclusion. There is a great deal of literature which
addresses inclusion and exclusion at a general social level, drawing upon the
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impact of economic status, welfare and class on our differences. Within this liter-
ature there are attempts to apply the resultant conceptual framework of social
inclusion and social exclusion to the recreational sporting context, and the role of
recreational sport within social inclusion and social exclusion political agendas
(Houlihan and White, 2002; Thomas and Smith, 2009; Gratton and Henry, 2001;
Coalter, 2007). However, whilst doing so is undoubtedly useful, it only presents
a partial picture which does not necessarily account for the specificity of sport
and the valuable role that certain forms of exclusion in sport can have in defend-
ing its essence. The purpose here is to shift the focus from political to sporting
and gain a deeper understanding of the concepts and their operation in a compet-
itive sporting environment.

It is accepted that inclusion and exclusion can take place because of a number
of other human differences. The four categories of sex, gender, disability and race
are chosen here because they broadly capture the essence of human differences
and concern specific inherent human characteristics, which are the focus of this
book. In addition, they represent major dimensions of the inclusion/exclusion
debate in sport because they raise important matters about performance enhance-
ment, the integrity of sport, matching ability, safety and the sporting culture.
Some high-profile cases such as those involving Caster Semenya, Oscar Pistorius,
Casey Martin and John Terry have tended to broadly fall into the categories of
sex, gender, disability and race, which suggests that athletes are most often
excluded on the basis of these differences.

There is a significant body of work concerned with specific forms of discrim-
ination in sport in relation to sex, gender, disability and race. However, little
specifically compares these areas (Schiek and Lawson, 2011), let alone expands
into a broader consideration of inclusion and exclusion in competitive sport
(Patel, 2009; Elling and Knoppers, 2005). Not only are sex, gender, disability and
race explored in one place here but links are captured between them, to develop
an overall understanding of factors concerning the balance between inclusion and
exclusion in sport. Within sociology, this approach is referred to as intersection-
ality (Hargreaves and Anderson, 2014). That understanding is made more holistic
by the fact that it eschews the tendency to take a specific disciplinary approach,
in favour of one which interweaves all the main relevant disciplines. The value of
a multi-disciplinary analysis is enhanced by the fact that it is used purposively to
identify shortfalls in current practices and make recommendations for the balance
between inclusion and exclusion.

Methodology

In order to satisfy the objectives outlined, the research exclusively employs a
literature-based doctrinal approach. The research objects consulted here are a
variety of computer- and paper-based sources. These include general sources of
theoretical literature and empirical research located in text books and journal arti-
cles; sports governance and policy material, such as codes of practices and
documents concerning the rules of sport and their enforcement; and domestic,
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regional and international legal material such as legislation, conventions, decla-
rations and case law. Given the currency of the topics, newspaper materials have
also been sourced. Since this book positions itself within the law and regulation
literature, major research objects include primary and secondary legislation and
case law. The main legal jurisdictions include the UK, EU, USA, Australia and
Canada. These are primarily where the visible cases of inclusion and exclusion
tend to be appearing and where they have been considerably addressed as socio-
political matters. These parts of the world also have well-developed cultures
around rule creation and rule enforcement. There are clear attempts by the legal
authorities in these countries to deal with inclusion and exclusion and to explore
the appropriate relationship between sport and law through legislation and policy.

The relationship between law and sport regulation in this particular field will
be analysed. In doing so, the creation, interpretation and application of rules of
sport that affect inclusion and exclusion will also be explored. These include rules
laid down by the International Olympic Committee (I0C), the IAAF, Fédération
Internationale de Natation (FINA) and Fédération Internationale de Football
Association (FIFA). The compatibility of sport rules and actions with legal rules
will be critiqued such as sports rules which restrict the fundamental freedoms of
individuals but that are considered necessary for the greater good of sport. The
extent to which sport should comply with the legal framework will also be
considered.

One of the strengths of this research is its multi-disciplinary approach, draw-
ing upon a range of other fields which extend beyond the confines of law and
regulation. These include philosophy, psychology, science (including medicine
and sport science), sociology and sport studies.

Organisation of the book

The book falls into three main parts and is presented sequentially:

Part I explores the significance of the main concepts of inclusion and exclusion,
sex, gender, disability and race. It provides a sociological context for the sporting
and legal matters which arise throughout. When understanding these concepts in
general terms, the literature largely derives from social science disciplines such
as philosophy and sociology as well as physical sciences including biology. This
book evaluates the impact of our differences upon our interaction with the world.
The origins of these differences and explanations for them need to be understood
in biological and social contexts before we can consider how they operate in sport
and law.

Part | seeks to distinguish these concepts in a competitive sporting environ-
ment and construct a new understanding of sporting inclusion and sporting
exclusion. These proposed terms emphasise the effect that the essence of sport
and the sporting culture has on inclusion and exclusion. Part I outlines the regu-
latory toolkit currently available to deal with sport-specific inclusion and
exclusion, drawing upon policy and law measures, and sport regulation. In doing
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so, Part I highlights the current ways in which inclusion and exclusion are regu-
lated, whilst also highlighting the potential gaps in this framework.

Part II follows with an application of this toolkit to inclusion and exclusion
through an evaluation of a selection of legal and non-legal case studies of inclu-
sion and exclusion in the areas of sex, gender, disability and race. The
compatibility of the sport approach with domestic, regional and international
legal mechanisms are critiqued, drawing upon primary and secondary sources of
law, to pinpoint areas of good practice as well as deficiencies in the sport and
legal regulatory approaches. The cases studies are compared and contrasted to
explore how minority athletes are treated across the areas. Part II seeks to estab-
lish the legitimacy of the approaches to inclusion and exclusion, and the
consistency of the treatment of minority athletes. It draws upon a range of disci-
plines in order to better understand what drives differential treatment between
individuals.

Having distilled the legal and non-legal cases, Part 111 focuses on the future of
the balance between inclusion and exclusion. It offers recommendations for
reform of the framework which currently deals with inclusion and exclusion. Part
11T engages in a detailed comparative analysis of the four specified areas to iden-
tify the key themes which have emerged throughout Part 1I. The main regulatory
approaches to inclusion and exclusion are identified, in addition to any socio-
cultural trends across the four areas which have played a significant role in the
balance. In order to facilitate this analysis, a range of tables and figures graphi-
cally illustrate patterns and trends. These tools are evaluated to draw
impressionistic conclusions about the consistency of the sport and legal approach
across the four areas. They are used as a visual marker to identify the current
balance between inclusion and exclusion in sport. Some basic trend analysis also
accompanies this to ascertain where the problems of regulation in this field tend
to be occurring.

The final chapters offer regulatory recommendations for striking the balance
between inclusion and exclusion in sport. A multi-level template for reformative
action is proposed for sports bodies to engage in and adapt within their sports in
order to maintain a level of integrity. Underpinning this are recommendations for
effectively regulating the balance through the existing spheres of law and regula-
tion. These recommendations are also placed within the broader sociological
context of sport to highlight their overall importance and significance in society.
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