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FOREWORD

If — as I am — you are of the belief that it is the duty of a judge to be attuned to the
cultural, social and political realities of his jurisdiction, then I believe the contribu-
tions in this volume will further compel you to accept that these same realities are
strongly conditioned by forces of globalisation. The law and the courts which ap-
ply it are not institutions distinct from society; they are part of it. And — like it or
not — our societies have been internationalising at a steady pace.

Being a judge on a highest national court no longer implies confining one’s
perspective exclusively to the world within one’s own borders — if indeed it ever
did. This much is clear: those public officials who concern themselves with na-
tional affairs will invariably be confronted with the fact that those affairs will have
an international dimension.

I should however caution against overstating this point. For good reasons, the
law follows society at a certain distance. Internationalisation is not a passport to
limitless border crossing. Democracy and the rule of law remain our core guiding
values. And courts have a specific role to play in respect of these values. They are
there to uphold the law when, in specific cases, it is called into question. And they
are there to shape and maintain the rule of law in a democratic system by how they
act. In some cases, those values will demand that courts do apply legal standards
which originate from outside the national system. And that is perhaps in essence
what this book is about. Highest national courts, once solely dedicated to a fairly
autonomous national legal system are now themselves part of an internationalising
society and need to find ways to deal with this changed reality.

The present book exemplifies one of the undeniable virtues of globalisation,
namely its power to bring people together from across borders and cultures to
exchange valuable knowledge and experiences. In this sense the present work is
not merely a study of globalisation and law, but is itself an instance of globalisation
changing the way that lawyers (and in this case particularly judges) exercise their
profession. ‘Judicial internationalisation’, as the editors have called it in their in-
troduction to this book, is one of the great benefits of living in a globalised world.
Although there is an undeniable trend to emphasize the potential for injustice in-
herent in globalisation as a catalyst for fragmentation and conflict, we should not
be blinded to its potential for cooperation and mutual understanding. Over the
course of the many years in which I have been a judge I have on a great many
occasions been privileged enough to learn from and exchange views with my for-
eign colleagues. I believe I am a better judge because of it.



VI FOREWORD

Perhaps one of the most important lessons to learn for today’s highest courts is
that they are not isolated, that their problems are unlikely to be peculiar to their
own jurisdictions and that the advance of modern information technology is be-
coming ever more effective in breaking down the practical obstacles to more com-
prehensive forms of cooperation and communication. More often than we prob-
ably realise, we could work together and quite frequently it would be very unwise
not to work together, particularly when problems are border transcending. But in
what sense can it be said that we must work together?

As those judges writing in this volume have pointed out, the first and foremost
concern of any national judge is with the needs and concerns of his own jurisdic-
tion. In my view, allowing the experience of other jurisdictions to bear upon one’s
own decision making does not violate a domestic judge’s responsibilities to his
constituency. On the contrary, any possible avenue which may shed more light on
a complicated problem should not be left unexplored. A judge who is willing to
learn from his peers — domestic or foreign — is simply a judge who recognises a
duty to subject his deliberations to the strongest form of scrutiny possible.
Transnational communication between courts is just one of many instruments of
which today’s judges today can avail themselves.

This is not to say that legitimacy concerns are not tangible. Such concerns should
never be taken lightly, and if transnational judicial cooperation is indeed a useful
tool, the authors in this volume shed much light on how to use it judiciously.
Indeed, legitimacy ought to be a central concern in every decision a court takes.
But this is true for all aspects of judicial decision making, not merely when it
involves the consultation of foreign decisions or foreign colleagues. Disputes about
the requirements of judicial legitimacy and propriety are essentially and unavoid-
ably contested. Despite this constant feature in the practice of law and politics, it is
my firm belief that any judge acting in good faith has much to gain the possibilities
of an expansive, even global judicial community. That such possibilities may be
fraught is a reason to exercise caution and to endeavour to elucidate the dynamics
of judicial internationalisation. In this spirit, the present volume has much to offer
to those confronted with globalisation.

Judge Geert CORSTENS

President of the Hoge Raad der Nederlanden
[Dutch Supreme Court in Civil, Criminal and Fiscal disputes]
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INTRODUCTION: GLOBALISATION AND HIGHEST COURTS

Sam Muller* and Sidney Richards**

1. INTRODUCTION: GLOBALISATION AND THE Law

The reader of the present volume will scarcely need reminding that we live in an
interconnected world with porous borders. Nor will he or she need reminding that
it is a world which faces many cross-border challenges, among which the threat of
international terrorism, the exigencies of global interconnected markets and the
degradation of the environment. Owing to its ubiquity in our everyday political
and cultural discourse, globalisation is one of those curious concepts with which
we all seem intimately familiar despite having difficulty articulating it in a fully
satisfactory and uncontroversial manner. Despite frequent claims to the contrary,
the academic debate surrounding globalisation appears to be in a healthy state.’

Notwithstanding this overwhelming sense of familiarity which we have ac-
quired with the concept, it is a comparatively recent development that legal schol-
ars, taking their cue from legal practice, have begun to fully appreciate the relevance
of globalisation to the study of law. Care must be taken, however, for there are
many ways in which the law is deeply implicated in processes of globalisation —
both new and old. Indeed, support for the view that globalisation is not limited to
the current epoch but rather that it is a recurring feature of human affairs, may be
found in as ancient a text as Gaius’ Institutes. As both Jeremy Waldron and Patrick
Glenn remind us in their contributions, within the Roman empire the presence of
plurality of peoples, each with their own set of culturally determined laws, by no
means precluded the coexistence of laws ‘common to all mankind.”? In other words,
a set of laws bound to a certain people or a certain territory — what we may
anachronistically describe as national law — was merely one in a ‘web’ of several
interconnected legal orders.

* Director of the Hague Institute for the Internationalisation of Law (HiiL).
** Former Policy Officer at HiiL, currently PhD candidate at Pembroke College, University of
Cambridge.
' See D. Held and A. McGraw, Globalization Theory (Cambridge, Polity Press 2007) Chapter 1.
2 Gaius, Institutes, 1.1:1- ‘Omnes populi, qui legibus et moribus reguntur, partim suo proprio,
partim communi omnium hominum iure utuntur’ [All nations, which are governed by laws and cus-
toms, draw partly on law peculiar to themselves, partly on law common to all mankind].

A.S. Muller and S. Richards (eds.), Highest Courts and Globalisation
© 2010, Hague Academic Press, The Hague, The Netherlands and the Authors
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Similarly, one of the founding texts of public international law — Hugo de Groot’s
De iure Belli ac Pacis — anticipated in 1625 many of the structural features that
were to govern the dynamics of the international state system in future years. Cer-
tainly, the legal component of globalisation is undeniable. The proliferation of
international conventions throughout the latter half of the 20th century was even-
tually supplemented by the establishment of various international and suprana-
tional bodies to deal with border-transcending problems. The medium through
which many of these institutions — whether the United Nations, the World Trade
Organisation or the European Union — operate is the law. In what sense, then, can
it be said that legal scholarship was a relatively late arrival at the table of
globalisation studies?

2. THE INTERNATIONALISATION OF THE JUDICIARY

One response to this question is to abandon a common assumption of traditional
legal scholarship, namely the assumption that the law is either national or interna-
tional. National courts deal with national law, and international law is consequently
incorporated in a suitable way within the national legal order in accordance with
the applicable political arrangements. But national courts are, for all intents and
purposes, national actors and have no autonomous role beyond the border of their
state. However, on the basis of the views offered in this volume, the rigid separa-
tion between national law and international law is becoming increasingly less ten-
able. Alongside the development of international law, alternative forms of
transnational regulation have emerged and national legal systems are becoming
ever more intertwined in the process. Against this background there are growing
indications that national courts are carving out an autonomous role beyond their
own borders.

This book is in large part based on the premise that insufficient attention has
been given to the effects of globalisation on domestic courts — in particular the
highest courts. More than other disciplines, legal scholarship appears to have been
biased towards studying international tribunals and other explicitly international
and supranational bodies when dealing with matters of globalisation. But it is only
comparatively recently that the role of national highest courts in the international
arena has received significant scrutiny. An important catalyst for this change in
emphasis was undoubtedly the controversy caused by a string of decisions of the
United States Supreme Court in which a number of justices referred to the deci-
sions of foreign courts in interpreting the Unites States Constitution. This not only
prompted severe criticism from their own colleagues — most notably by Justice
Antonin Scalia, who, in a dissenting opinion, remarked that

‘[t]he Court should either profess its willingness to reconsider all these matters in light
of the views of foreigners, or else it should cease putting forth foreigners’ views as part
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of the reasoned basis of'its decisions. To invoke alien law when it agrees with one’s own
thinking, and ignore it otherwise, is not reasoned decision-making, but sophistry’>

but also generated a wealth of commentary in the media both for and against the
practice.

It is important to note, however, that this opposition to the use of foreign sources,
although not limited to the United States, is not ubiquitous. In many jurisdictions,
the citation of foreign precedents is quite uncontroversial (particularly within the
Commonwealth) and occasionally even encouraged by law.* It is, however, plau-
sible that the surface issue of citing foreign decisions — which generally lack bind-
ing force and, according to many, legal relevance - is a proxy for more fundamental
developments. A seminal statement of this hypothesis is found in Anne-Marie
Slaughter’s A New World Order,’ where it is argued that, as globalisation proceeds
apace to give virtually all policy issues a transnational dimension, global gover-
nance will increasingly be conducted by informal and formal ‘networks’ of na-
tional actors, rather than by explicitly appointed transnational and supranational
institutions. States become ‘disaggregated,’ as Slaughter describes it, and judges
cannot distance themselves from that phenomenon.®

We may thus tentatively speak of an ‘internationalised judiciary.” Although such
a term is inevitably diffuse, the contributions in this volume will provide a much
more comprehensive and precise picture of what this entails. At this introductory
stage, in a general sense the term can refer to one or more of the following phe-
nomena:

— the aforementioned citation of decisions by foreign courts when interpreting
national legislation, particularly when such decisions are not formally bind-
ing;

~ a high degree of transnational harmonisation in various legal fields, particu-
larly those relevant to trade and commerce (the ‘race to the bottom’ effect for
capital and investment), e.g., intellectual property, fiscal laws, and standards
for manufacturing and industrial liability;

— an increase in the formal and informal networks and avenues of communica-
tion between judges of different jurisdictions, e.g., conferences, workshops,
exchanges and digital meeting places;

3 Roper v. Simmons, 543 US 551 (2005), Scalia J. (Dissenting).

# Art. 39 of the South African constitution states that: ‘1. When interpreting the Bill of Rights, a
court, tribunal or forum (...); (b) must consider international law; and (c) may consider foreign law.”

5 A. Slaughter, 4 New World Order (Princeton, NJ, Princeton University Press 2005).

¢ In his contribution, William Duncan even explicitly recommends that judges be given a role on
the process of treaty negotiations, so that they can give advice based on their judicial expertise. This,
in his view, would help build a more ‘internationalist’ approach to interpretation, recognizing ‘the
need to give autonomous meaning’ to convention language. See Duncan, infra p. 67.



