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Preface

This book explains the fundamental lawyering skills, values,
and relationships involved in the practice of law. There are three
parts to this text: Part One explains how to interview and coun-
sel clients. Part Two describes how to negotiate transactions and
resolve disputes. Part Three explains how to prepare for advoca-
cy. This text analyzes the theories, strategies, and tactics in-
volved in client representation.

Chapter One begins with an explanation of professional rela-
tionships and the work of the lawyer. Chapter Two explores the
business of practicing law successfully. Chapters Three and Four
describe effective practices for interviewing and counseling
clients. Chapters Five and Six focus on proper planning and
preparation for transactional work and dispute resolution, and
Chapter Seven discusses the process of obtaining information
needed for effective planning and representation. Chapters
Eight, Nine, and Ten cover successful negotiations and media-
tion. Chapter Eleven explains how to initiate claims effectively.
Chapter Twelve discusses the scope of discovery and disclosure
during dispute resolution, and Chapters Thirteen and Fourteen
describe depositions and other effective discovery methods. The
Epilogue concludes this book with the sometimes necessary tran-
sition to advocacy.

When the first edition of this book was published in 1996, the
American Bar Association and the Association of American Law
Schools had recently issued recommendations about teaching
practice skills in law schools. The ABA MacCrate Report identi-
fied ten lawyering skills and four critical values essential for the
competent representation of clients. The Wahl Commission rec-
ommended that law schools provide their students with training
in these lawyering relationships. Since that time, the call for
more practice-oriented education has grown louder. Two of the
most important recent assessments of legal education are The
Carnegie Foundation’s report, Educating Lawyers (March, 2007),
and the Clinical Legal Education Association’s best practices pro-
ject, Stuckey et al., Best Practices for Legal Education (2007) and

http://bestpracticeslegaled.albanylawblogs.org/.
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We reprint here the MacCrate Report’s list of those ten fun-
damental lawyering skills and four critical values. The breadth
and depth of these values and skills is a reminder of just how
challenging it is to represent clients effectively and responsibly.
Acquiring these skills and honing these values is the work of a
career. This book has been created and designed to explain these
lawyering values and to help law students and novice lawyers
begin their acquisition of these professional skills.

Fundamental Lawyering Skills
Skill 1: Problem Solving

In order to develop and evaluate strategies for solving a prob-
lem or accomplishing an objective, a lawyer should be familiar
with the skills and concepts involved in:

1.1  Identifying and Diagnosing the Problem;

1.2  Generating Alternative Solutions and Strategies;

1.3  Developing a Plan of Action;

1.4 Implementing the Plan;

1.5 Keeping the Planning Process Open to New Informa-

tion and New Ideas.

Skill 2: Legal Analysis and Reasoning

In order to analyze and apply legal rules and principles, a
lawyer should be familiar with the skills and concepts involved
in:

2.1  Identifying and Formulating Legal Issues;

2.2  Formulating Relevant Legal Theories;

2.3  Elaborating Legal Theory;

2.4  Evaluating Legal Theory;

2.5  Criticizing and Synthesizing Legal Argumentation.

Skill 3: Legal Research

In order to identify legal issues and to research them thor-
oughly and efficiently, a lawyer should have:

3.1 Knowledge of the Nature of Legal Rules and Institu-
tions;

3.2 Knowledge of and Ability to Use the Most Fundamen-
tal Tools of Legal Research;

3.3  Understanding of the Process of Devising and Imple-
menting a Coherent and Effective Research Design.
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Skill 4: Factual Investigation

In order to plan, direct, and (where applicable) participate in
factual investigation, a lawyer should be familiar with the skills
and concepts involved in:

4.1 Determining the Need for Factual Investigation;
4.2  Planning a Factual Investigation;
4.3 Implementing the Investigative Strategy;

44  Memorializing and Organizing Information in an Ac-
cessible Form;

4.5 Deciding Whether to Conclude the Process of Fact-
Gathering;

4.6 Evaluating the Information That Has Been Gathered.
Skill 5: Communication

In order to communicate effectively, whether orally or in
writing, a lawyer should be familiar with the skills and concepts
involved in:

5.1  Assessing the Perspective of the Recipient of the Com-
munication;
5.2  Using Effective Methods of Communication.

Skill 6: Counseling

In order to counsel clients about decisions or courses of ac-
tion, a lawyer should be familiar with the skills and concepts in-
volved in:

6.1 Establishing a Counseling Relationship That Respects
the Nature and Bounds of a Lawyer’s Role;

6.2  Gathering Information Relevant to the Decision to Be
Made;

6.3  Analyzing the Decision to Be Made;
6.4  Counseling the Client About the Decision to Be Made;
6.5  Ascertaining and Implementing the Client’s Decision.

Skill 7: Negotiation

In order to negotiate in either a dispute-resolution or trans-
action context, a lawyer should be familiar with the skills and
concepts involved in:

7.1  Preparing for Negotiation;
7.2  Conducting a Negotiation Session;
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7.3  Counseling the Client About the Terms Obtained
From the Other Side in the Negotiation and Imple-
menting the Client’s Decision.

Skill 8: Litigation and Alternative Dispute-Resolution Pro-
cedures

In order to employ—or to advise a client about—the options
of litigation and alternative dispute resolution, a lawyer should
understand the potential functions and consequences of these
processes and should have a working knowledge of the funda-
mentals of:

8.1  Litigation at the Trial-Court Level;

8.2  Litigation at the Appellate Level;

8.3  Advocacy in Administrative and Executive Forums;
8.4  Proceedings in Other Dispute-Resolution Forums.

Skill 9: Organization and Management of Legal Work

In order to practice effectively, a lawyer should be familiar
with the skills and concepts required for efficient management,
including:

9.1 Formulating Goals and Principles for Effective Prac-

tice Management;

9.2 Developing Systems and Procedures to Ensure that
Time, Effort, and Resources Are Allocated Efficiently;

9.3 Developing Systems and Procedures to Ensure that
Work is Performed and Completed at the Appropriate
Time;

9.4 Developing Systems and Procedures for Effectively
Working with Other People;

9.5 Developing Systems and Procedures for Efficiently Ad-
ministering a Law Office.
Skill 10: Recognizing and Resolving Ethical Dilemmas

In order to represent a client consistently with applicable
ethical standards, a lawyer should be familiar with:

10.1 The Nature and Sources of Ethical Standards;

10.2 The Means by Which Ethical Standards are Enforced;

10.3 The Processes for Recognizing and Resolving Ethical
Dilemmas.
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Fundamental Values of the Profession

Value 1: Prouvision of Competent Representation

As a member of a profession dedicated to the service of
clients, a lawyer should be committed to the values of:

1.1

1.2

1.3

Attaining a Level of Competence in One’s Own Field
of Practice;

Maintaining a Level of Competence in One’s Own
Field of Practice;

Representing Clients in a Competent Manner.

Value 2: Striving to Promote Justice, Fairness, and Morality

As a member of a profession that bears special responsibili-
ties for the quality of justice, a lawyer should be committed to
the values of:

2.1

2.2

2.3

Promoting Justice, Fairness, and Morality in One’s
Own Daily Practice;

Contributing to the Profession’s Fulfillment of its Re-
sponsibility to Ensure that Adequate Legal Services
Are Provided to Those Who Cannot Afford to Pay for
Them.

Contributing to the Profession’s Fulfillment of its Re-
sponsibility to Enhance the Capacity of Law and Legal
Institutions to Do Justice.

Value 3: Striving to Improve the Profession

As a member of a self-governing profession, a lawyer should
be committed to the values of:

3.1

3.2

3.3

Participation in Activities Designed to Improve the
Profession;

Assisting in the Training and Preparation of New
Lawyers;

Striving to Rid the Profession of Bias Based on Race,
Religion, Ethnic Origin, Gender, Sexual Orientation,
or Disability, and to Rectify the Effects of These Bias-
es.
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Value 4: Professional Self-Development

As a member of a learned profession, a lawyer should be com-
mitted to the values of:

4.1 Seeking Out and Taking Advantage of Opportunities
to Increase His or Her Knowledge and Improve His or
Her Skills;

4.2 Selecting and Maintaining Employment That will
Allow the Lawyer to Develop As a Professional and to
Pursue His or Her Professional and Personal Goals.

This book explores and analyzes many of these skills and val-
ues so that students of the law can learn to be competent, confi-
dent, ethical, and responsible practitioners.

Learning how to be a lawyer also requires observing and
experiencing how attorneys practice. This can be accomplished
by studying videos of lawyers conducting skills, by observing pro-
fessionals in practice through internships, by participating in
lawyering skills courses, and by taking clinical courses that bring
to life these experiences. We hope you involve yourselves in these
types of courses during law school.

Learning about lawyering requires reading about how
lawyers represent clients. We encourage you to read and re-read
this text and other books and literature about lawyers, clients,
and cases to obtain a broad view of practice. Lawyering is por-
trayed, sometimes realistically, in movies, on television, and in
the theater. You can further explore lawyer relationships and ex-
periences through these mediums.

The conceptual and pragmatic considerations addressed in
this book provide an overview of the dynamics of practice. This
text is based upon the authors’ experiences as practitioners and
professors, the contributions of colleagues and commentators,
common sense, and the law. We offer our view of what practice
is and should be with the hope that you will develop your own
view.

The representation of clients involves a sequence of events
that typically occur in a reasonably patterned order. The table of
contents of this book outlines that pattern, although this outline
is certainly no guarantee that every case will unfold in this order.
You should not presume that the real world reflects this precise
sequence.
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Our occasional attempts at humor that appear throughout
the text may, with the right timing, even be funny. We often
take ourselves and the practice of law too seriously, and an occa-
sional chuckle or groan may help put things in proper perspec-
tive.

We now begin this book with the hope that you will discover
the excitement and adventure that accompany the practice of
law. We encourage you to send us comments, suggestions, sto-
ries, anecdotes, and examples that we can include in our next edi-
tion.

ROGER S. HAYDOCK

PETER B. KNAPP
January, 2011
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Companion Materials

Videos and transcripts of videos provide demonstrations and ex-
amples of lawyering skills. Some of these videos include:

Lawyering Skills Video Series by Professors Peter Knapp,
Ann Juergens, and Roger Haydock

Interviewing, Counseling and Negotiation illus-
trates effective client interviewing and counseling
and successful negotiation strategies, tactics, and
techniques.

Mediation and Arbitration demonstrates essential
stages of a mediation and the presentation of an arbi-
tration.

Depositions and Trial presents effective deposition
questioning and the trial of a case before a judge.

Additional educational titles for law students include:

Fundamentals of Pretrial Litigation, 8th Edition by
Roger S. Haydock, David F. Herr, and Jeffrey W. Stempel
(West) extensively covers pleadings, discovery, motions, and
litigation practice.

Trial: Advocacy Before Judges, Jurors and Arbitra-
tors, 4th Edition by Roger S. Haydock and John O. Son-
steng (West) contains explanations and examples of effective
trial, arbitration, and hearing practice.

Trialbook, 3rd Edition by John O. Sonsteng and Roger S.
Haydock (National Institute for Trial Advocacy) presents a
systematic way to prepare and present a case for trial.




COMPANION MATERIALS

Additional informative titles for lawyers include:

Fundamentals of Litigation Practice by David F. Herr,
Roger S. Haydock, and Jeffrey W. Stempel (West).

Discovery Practice, 5th Edition by Roger S. Haydock
and David F. Herr (Aspen).

Motion Practice, 5th Edition by David F. Herr, Roger S.
Haydock, and Jeffrey W. Stempel (Aspen).

These texts explain and describe pleading, discovery, and motion
practice in litigation, arbitration, and administrative hearings
and effective strategies, efficient tactics, and economical tech-
niques.
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