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INSPIRATION

“Whenever there has been a conflict between
my personal interests and the interests of the
country as a whole, I have always placed the

interests of the country above my personal claims.

This is certain, that if the parties creed above
country, our independence will be put in jeopardy

a second time.

This eventuality we must all resolutely guard
against, we must be determined to defend our

independence with the last drop of our blood.”

A Great Patriot
Dr. B.R. Ambedkar
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Dedicated To

All those high or low, noble or pauper,
known or unknown, who have
worked selflessly to firmly ground
The Philosophy of
The Constitution of India




Foreword

I have gone through the chapters of this book. It gives
me great pleasure to write this foreword especially as
Dr. Amit Singh is my student since 1997 when he joined
Lucknow University as law graduate.

Last decade witnessed many important political and
constitutional developments. These developments naturally
influenced not only judicial decisions of Supreme Court but
also basic thinking on the constitution of India. A new
jurisprudence is being envolved by the Honorable Supreme
Court in many areas. The court has made significant
contribution towards the development of law through its
advisory opinion under Article 143.

The primary and immediate effect of an advisory opinion
is that it helps in resolving the difficulty that leads to the
request for it. But there are other remoter effects that
necessarily flow from its authoritative character. The opinions
produce effects upon the court and like judgment, they help in
developing the law. The great majority of the opinions given
by the Supreme Court were effective, several of them
facilitated the work of the legal system in India and some led
to the settlement of disputes which has given rise to requests.

For the sake of convenience author has divided the
subject matter into seven chapters. The author has examined in
the introductory chapter the historical precedents of such
advisory opinion and the favorable as well as adverse criticism
to which it has been subject by different authors. He has then
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examined advisory opinion in international scenario, under
which related provisions of various countries and
organizations like U.N.O. and E.U. have been examined. In the
concluding chapter the author has drawn some conclusions
from the experience of the exercise of the advisory jurisdiction
by the Supreme Court of India and has made valuable
suggestions in regard to the scope and exercise of the
jurisdiction.

The author being an academician has given the book a
theoretical approach while at the same time he has
incorporated practical aspects as well. Book has been written
in a simple and lucid style and clubs the relevant topics and
subjects under suitable heads. Author has used jurisdiction in
a wider sense to include not only courts consultative
jurisdiction as such but also all aspects of the court procedure
and the nature, reception and effect of the consultative
opinions.

Author has done complete justice to the subject by
incorporating up to date case law and making the work
comprehensive on all the important and relevant aspects. In
compendium, I am sure it will not only be helpful to the bench
and the bar of the Supreme Court, but also to the jurists,
legislators, constitutionalists, political scientists and students as
well.

So, I extend my congratulations to Dr. Amit Singh for
making an honest endeavour in bringing out the present work,

and I wish this book every success.

(PROF. BLARA] CHAUHAN)
Vice-Chancellor

Dr. Ram Manohar Lohiya National Law University
Lucknow (U.P))
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Author’s Caveat

“Research is to see what everybody else has seen, and to
think what nobody else has thought”.
—Albert Szent Gyoergi

The present work deals with the propriety of the
Consultative/Advisory jurisdiction conferred by Article 143 of
the Constitution of India on the Honorable Supreme Court.
The word jurisdiction in the title has been used in a wider
sense to include not only the courts consultative jurisdiction as
such but also all aspects of the courts procedure and the
nature, reception and effect of the consultative opinions.

The primary function of a Court is to give a judicial
verdict in a dispute which may arise between individuals inter
se or between an individual and the State. To tender advice on
controversial issue is not its normal function. There are
countries like the U.S.A. and Australia where the highest
tribunal of the land is not invested with advisory jurisdiction.
Issues which may be referred to the Supreme Court for its
advice are often matters of lively political controversy. It is
debatable whether the highest tribunal in the country should
be involved in such matters. The consultative jurisdiction,
however, is often very beneficial if it is exercised with
complete detachment. Several references have been made to
the Supreme Court of India, since the promulgation of the
constitution in 1950 and all those references were dealt with by
the court in a dignified and non-partisan manner.
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The present book aims at evaluating the working of the
system of consultative jurisdiction in India and to record the
impact it has on the process of constitutional development and
also to study whether the institution has been successful in
removing doubts relating to important Constitutional
provisions. This work is exhaustively arranged in different
topics carrying explained case laws and juristic views and
approaches. Book has been divided into seven chapters under
which the subject is tried clearly to elaborate.

Chapter one is introductory, it introduces the concept of
Article 143 which incorporates the consultative jurisdiction in
Indian Constitution. The scope and nature of advisory
jurisdiction has been discussed in detail. The phraseology of
the constitutional provision is quite broad to cover all types of
references. The court has stated that it is well within its
jurisdiction to answer the President in a reference under article
143, if the questions referred are likely to arise in future or
such questions are of public importance or there is no decision
of this court which has already decided the question referred.

Chapter two deals with the historical development of
consultative jurisdiction. In order to evaluate the working of
the institution of consultative or advisory jurisdiction an
indepth study of the constitutional intent behind the provision
is necessary. It was the Adhoc committee on Supreme Court
which recommended the Constituent Assembly for the
conferment of advisory jurisdiction upon the Supreme Court.
Next heading deals with the related provisions of Government
of India Act, 1935. Article 143 is a close replica of section 213
of Government of India Act, 1935. Before the advent of the
Supreme Court, the Federal Court exercised advisory
jurisdiction under this section. The Federal Court pronounced
only four opinions all of which are discussed in the heading.
The significance of the four pronouncements can be measured
by the fact that they are cited in cases and various articles not
only in India but also in other leading judicial systems of the
world as well.

Next part of chapter is criticism and advantages of
consultative jurisdiction. Firstly, the criticism of the system
have been dealt with. A provision for executive consultation of
the judiciary has always been subject to severe criticism mainly



