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This text should be appended at the end of § 3.21 on Page 3-271

The Supreme Court marked the limits of its holding in Hibbs in Levin v. Commerce
Energy, Inc.,%® in an opinion by Justice Ginsburg, who also wrote the majority opinion
in Hibbs. The case arose out of how Ohio taxes the distribution of natural gas.
Originally, all natural gas consumers in Ohio purchased natural gas from public
utilities known as local distribution companies. The companies not only sold but also
distributed the gas. A consumers dealing with a local distribution company purchased
a bundled product of both gas and its delivery. More recently, consumers in Ohio’s
major metropolitan areas had the choice of contracting with independent marketers.
The independent marketers compete with the local distribution companies for the retail
sale of natural gas but not its distribution. As a result, consumers using an independent
marketer purchase two products, the natural gas from the independent marketer and its
delivery from the local distribution company.

The plaintiffs in Levin were two independent marketers and a consumer who
purchased natural gas from one of the plaintiff marketers. Their suit focused on three
tax exemptions that Ohio afforded to local distribution companies but not independent
marketers.®¢ They alleged that the discriminatory taxation of independent marketers
and their customers violated the Commerce and Equal Protection Clauses. In an action
instituted in federal district court against the Tax Commissioner of Ohio, plaintiffs
sought declaratory and injunctive relief invalidating the three tax exemptions and
ordering the Commissioner to stop recognizing and enforcing them.

The district court granted the Commissioner’s motion to dismiss. The district court
held that the Tax Injunction Act did not deprive the court of jurisdiction because the
plaintiffs, like the plaintiffs in Hibbs, were third parties challenging another’s tax
benefit and their requested relief would increase, not decrease the amount of tax
revenue collected by the state. Nonetheless, as a matter of comity, the district court
declined to exercise jurisdiction. The court noted that granting the requested relief
would require the state to collect taxes which the legislature had not imposed. A state
court, by contrast, would have the option of extending the exemptions to the

€5  U.S.__,1308S.Ct 2323; 176 L. Ed. 2d 1131 (2010).

86 Ohio affords [local distribution companies] three tax exemptions that [independent marketers] do
not receive. First, [local distribution companies’] natural gas sales are exempt from sales and use
taxes. . . . [Local distribution companies] owe instead a gross receipts excise tax . . . which is lower
than the sales and use taxes [independent marketers] must collect. Second, [local distribution
companies] are not subject to the commercial activities tax imposed on [independent marketers’]
taxable gross receipts. . .. Finally, Ohio law excludes inter-[local distribution company] natural gas
sales from the gross receipts tax, which [independent marketers] must pay when they purchase gas
from [local distribution companies].

Id. at 2328.

SAch003-1 (Rel. 51-6/2011 Pub.199)
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independent marketers—a remedy could not be granted by a federal court because of
the Tax Injunction Act.

The Sixth Circuit reversed. Although the court of appeals agreed that the plaintiffs’
action was not barred by the Tax Injunction Act, it rejected the district’s ruling on
comity. The appellate court concluded that the district court’s reliance on comity was
foreclosed by a footnote in Hibbs, in which the Supreme Court stated it had relied upon
principles of comity to preclude original federal-court jurisdiction “only when
plaintiffs have sought district-court aid in order to arrest or countermand state tax
collection.”8” The court contended that a broad reading of the comity cases would
render the Tax Injunction Act superfluous and would be inconsistent with important
Supreme Court cases upholding federal-court jurisdiction over actions that resulted in
the collection of additional tax revenues. It remanded the case to the district court for
adjudication on the merits.

The Supreme Court held that comity precludes the exercise of original federal-court
jurisdiction over a taxpayer’s complaint about allegedly discriminatory state taxation
framed as a request to increase a competitor’s tax burden when an adequate state-court
forum is available to hear and decide the taxpayer’s constitutional claims. The Court
distinguished Lewis from Hibbs on three interrelated bases.

First, unlike the plaintiffs’ action in Hibbs, the plaintiffs’ action in Lewis did not
involve “any fundamental right or classification that attracts heightened judicial
scrutiny.”¢® Rather, plaintiffs were challenging economic regulation over which the
states have “wide regulatory latitude.”s?

Second, “when unlawful discrimination infects tax classifications or other legisla-
tive prescriptions, the Constitution simply calls for equal treatment.”’® Whether that
equality is achieved by striking down the exemption enjoyed by the defendant or
extending the exemption to the plaintiff “is a matter on which the Constitution is
silent.”7* That choice is one that should be left on an interim basis to the state courts
and ultimately to the state legislature.

If lower federal courts were to give audience to the merits of suits alleging
uneven state tax burdens, however, recourse to state court for the interim remedial
determination would be unavailable. That is so because federal tribunals lack
authority to remand to the state court system an action initiated in federal court.
Federal judges, moreover, are bound by the [Tax Injunction Act]; absent certain
exceptions . . . the Act precludes relief that would diminish state revenues, even
if such relief is the remedy least disruptive of the state legislature’s design. These
limitations on the remedial competence of lower federal court counsel that they

7 Hibbs v. Winn, 542 U.S. 88, 107 n.9, 124 S. Ct. 2276, 159 L. Ed. 2d 172 (2004).
68 130 S. Ct. at 2336.

o7}

70 Jd. at 2333 (emphasis in original).

71 Id. at 2334.
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refrain from taking cases of this genre, so long as state courts are equipped fairly
to adjudicate them.”2

In Hibbs, on the other hand, if the district court found that the Arizona tax credit
violated the Establishment Clause, the only available remedy would be invalidation of
the tax credit, which would increase state tax revenues.”3

Third, the plaintiffs in Hibbs were third parties whose own tax liability was not a
relevant factor. “In this case, by contrast, the very premise of [plaintiffs’] suit is that
they are taxed differently. . .. Unlike the Hibbs plaintiffs, [plaintiffs in this case] do
object to their own tax situation, measured by the allegedly more favorable treatment
accorded [local distribution companies].”74

Speaking directly about the footnote in Hibbs on which the Sixth Circuit relied, the
Court stated that it had not intended to diminish the force of the comity doctrine.
Rather, the Hibbs footnote on comity

is most sensibly read to affirm that, just as the case was a poor fit under the [Tax
Injunction Act], so it was a poor fit for comity. The Court, in other words, did not
deploy the footnote to recast the comity doctrine; it intended the note to convey
only that the Establishment Clause-grounded case cleared both the [Tax Injunction
Act] and comity hurdles.”

Having found that comity justified dismissal of the plaintiffs’ federal-court action, the
majority did not decide whether the Tax Injunction Act likewise would have prevented
the plaintiffs’ action.”®

72 4. at 2336.
73 Id. at 2335.
74 1d. at 2335-36.
75 Id. at 2336-37.
76 Jd. at 2337.

Justice Kennedy wrote a separate concurring opinion. Although Justice Kennedy considered the
rationale of Hibbs “doubtful,” he joined in the Court’s opinion because it did not expand the holding in
Hibbs. Id. at 2337 (Kennedy, J., concurring).

Justice Alito concurred separately. He agreed that principles of comity barred the action, but he also
was “doubtful” about the Court’s efforts to distinguish Hibbs. “[W]hether today’s holding undermines
Hibbs® foundation is a question that can be left for another day.” Id. at 2339 (Alito, J., concurring).

Justice Thomas also concurred in an opinion joined by Justice Scalia. Although he was “skeptical” of
the Court’s decision in Hibbs, he agreed that revisiting Hibbs was not required to conclude that the
plaintiffs’ action belonged in state court. He only concurred, however, because he would have dismissed
the action on the ground that it was barred by the Tax Injunction Act. Id. at 2337-39 (Thomas J.,
concurring).

(Rel. 51-6/2011 Pub.199)
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q3.01.

CHAPTER 3

The Relationship Between State and

Federal Courts

SYNOPSIS

Exhaustion of Remedies as a Precondition to an Action in Federal Court
[A] The Judicially Developed Exhaustion Doctrine

[B]

[€C]

(1]
2]
(31
[41

The Requirement of Exhausting State Administrative Remedies
State Judicial Remedies Need Not Be Exhausted

Scope and Exceptions to the Exhaustion Requirement

The Power of Congress to Require or Dispense with Exhaustion

Applicability of the Judicially Developed Exhaustion Doctrine to Civil Rights
Actions

(1]

(2]

[3]

[4]

[51

(6]

Monroe v. Pape: State Judicial Remedies Need Not Be Exhausted Before
Commencing a Section 1983 Action in Federal Court

Early Supreme Court Cases Considering Whether State Administrative
Remedies Must Be Exhausted Before Commencing a Section 1983 Action
in Federal Court

Split of Circuit Court Authority Whether State Administrative Rem-
edied Must Be Exhausted

Resolving the Split of Authority in Patsy v. Board of Regents: State
Administrative Remedies Need Not Be Exhausted

Extent to Which Patsy Applies to Actions Under the Other Reconstruc-
tion Civil Rights Acts, Grievance Procedures, and Actions Commenced
in State Court

The Relevance of State Remedies to the Existence of a Constitutional
Violation or Cognizable Section 1983 Claim by a Prisoner

Congressionally Mandated Exhaustion in Prisoner Actions Challenging the
Conditions of Confinement

(1]
(2]

The Civil Rights of Institutionalized Persons Act
The Prison Litigation Reform Act of 1995 (PLRA)
[a] Historical Background: Preiser v. Rodriguez, Wolff v. McDonnell,

3‘1 (Rel. 49-6/2010 Pub.199)



[b]
[c]

[d]

[e]

f]

[h]
(il

il

(k]

CIVIL RIGHTS ACTIONS 32

and the Relationship Between Federal Habeas Corpus and Section
1983

The PLRA Only Applies to Actions by Prisoners

Jails, Prisons, and Other Correctional Facilities Covered by the
PLRA
The PLRA Applies to Actions Brought by Federal Prisoners and
Whether An Action Is Brought in State or Federal Court
The PLRA Applies to Actions Brought Under Any Federal Statute
or Pursuant to State Law
The PLRA Applies Only to Actions Concerning “Prison Condi-
tions”
[i] Split of Circuit Court Authority over the Definition of
“Prison Conditions”
[id] Resolving the Split of Authority in Porter v. Nussle: The
PLRA Applies to All Actions About Prison Life
[iiil =~ Actions Challenging the Method of Execution: Nelson v.
Campbell and Hill v. McDonough
The PLRA Requires Exhaustion of “Available” Administrative
Remedies
[il Split of Circuit Court Authority over the Definition of
“Available”

[ii]  Resolving the Split of Authority in Booth v. Churner:
Exhaustion Is Required as long as Some Action May Be

Taken in Response to a Complaint
The Definition of an “Administrative” Remedy
What Constitutes “Exhaustion”
[il  Lower Court Cases Finding a Prisoner Did or Did Not
Exhaust Available Remedies

[ii] = Woodford v. Ngo: Filing an Untimely Administrative
Grievance Does Not Satisfy the Exhaustion Requirement
[iii] Jones v. Bock: Overview and Facts

[iv] Jones v. Bock: Exhaustion of Administrative Remedies
Under the PLRA Is an Affirmative Defense

[vl  Jones v. Bock: A Prisoner Need Not Name in the Initial
Grievance an Individual Named as a Defendant if Not
Required by the Grievance Process

[vi]  Jones v. Bock: The Proper Remedy When a Prisoner
Exhausts Some but Not All Claims Is to Dismiss Only the
Unexhausted Claims

Exhaustion Is Not a Jurisdictional Prerequisite to Suit; The

Statute of Limitations Is Tolled During the Administrative Process

Appealability

(Rel. 49-6/2010 Pub.199)
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STATE AND FEDERAL COURTS

Exhaustion in Prisoner Actions Challenging the Fact or Duration of
Confinement
[1] The Two Phases of the Governing Law

[21 Phase One: The Relationship Between Section 1983 and the Exhaustion
Requirement of the Federal Habeas Corpus Statute

[a]

[b]

[c]
[d]

Preiser v. Rodriguez: Prisoners Seeking Immediate or Speedier
Release from Imprisonment Must Proceed Under the Federal
Habeas Corpus Statute

Wolff v. McDonnell: Prisoners Seeking Relief Other Than Imme-
diate or Speedier Release from Imprisonment May Proceed Under
Section 1983

Synthesis

Lower Court Authority Requiring Exhaustion in All Prisoner

Actions Challenging the Validity of a Conviction or Other Matters
Affecting Continued Confinement

[31 Phase Two: Heck v. Humphrey Establishes the Rule that Prisoners
Challenging the Lawfulness of Their Conviction or Confinement Can
Maintain a Section 1983 Action Only if the Conviction or Sentence Is
Invalidated

[a]
[b]

[c]
[d]
[e]

i

gl

[h]

il

il

[k]

The Impact of Heck on Prisoner Actions

The Concurring Opinion: Heck Should Not Apply to Prisoners No
Longer in Custody

The Critical Distinction Between Prisoner Actions that Will and
Those that Will Not Imply Necessarily the Invalidity of a Convic-
tion or Confinement

Cases Holding the Asserted Claims Are Within the Rule of Heck
Heck and Prisoners Never or No Longer in Custody

Heck and Prisoner Actions Regarding Prison Disciplinary Pro-
ceedings, Probation, Parole, and the Like

Muhammad v. Close: Heck Is Inapplicable if a Prisoner’s Action
Challenging Disciplinary Determinations Does Not Call Into Ques-
tion the Underlying Conviction

Edwards v. Balisok: Heck Applies to Prisoner Actions Challenging
Only the Procedures Employed in Disciplinary Proceedings if the
Challenge Necessarily Would Imply the Invalidity of the Disciplin-
ary Punishment of Loss of Good Time Credits

Edwards v. Balisok: Leaving Open the Question Whether Heck
Applies to Claims for Prospective Injunctive Relief

Edwards v. Balisok: The Proper Remedy When Heck Applies Is
Dismissal

The Concurring Opinion in Edwards v. Balisok: Prisoner Actions
Challenging a Prison Disciplinary Officer’s Failure to Specify the
Facts Supporting a Guilty Finding Are Not Within the Rule of
Heck

(Rel. 49-6/2010 Pub.199)
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[m]

[n]
[o]

CIVIL RIGHTS ACTIONS 34

Wilkinson v. Dotson: Habeas Corpus, Section 1983, Heck and a
Challenge to State Parole Procedures

Heck Applies to Bivens Actions, Actions Under the Other Recon-
struction Civil Rights Acts, but Not to Actions Implying the
Invalidity of a Future Conviction

Individuals and Claims Are Not Within the Rule of Heck
Procedural Issues

g3.02. Abstention—Introduction
[A] Overview of the Abstention Doctrines
[1] Pullman Abstention
[2] Burford Abstention
[3] Younger Abstention
[4] Colorado River Abstention
[5]1 Abstention Outside the Well-Established Categories
[B] The Pullman Abstention Doctrine
[1] Policies Underlying Pullman Abstention
[2] Requirements for Pullman Abstention—In General

[a]

(b]

[c]

[d]

The First Requirement: Presence of a Federal Constitutional
Question

[il  Supremacy Clause and Preemption Claims

[ii]  Constitutional Defenses
[iii] Insubstantial and Clear-Cut Constitutional Questions
[ivl  Civil Rights Actions

vl Constitutional Questions Touching Upon a Sensitive Issue
of Social Policy

[vi] Damage Actions

The Second Requirement: An Unsettled Question of State Law
[il  Unconstrued State Statutes

[ii] = The Requisite Degree of Uncertainty

[iii]  Abstention Is Inappropriate to Give State Courts the First
Opportunity to Vindicate the Federal Constitutional
Claim

[ivi  Unsettled Questions of State Constitutional Law

The Third Requirement: Resolution of the State Law Issue May
Render Resolution of the Federal Constitutional Question Unnec-
essary or Materially Alter It

Discretionary Factors Affecting Pullman Abstention

[il  The Particular Constitutional Right Involved and the
Probable Consequences of Abstaining

[ii]  Delay and Expense

(Rel. 49-6/2010 Pub.199)
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STATE AND FEDERAL COURTS

[iii] Presence of a Pending State Court Action that Would
Resolve the Unsettled State Law Question

[iv] Availability of Certification of Questions of State Law
[v] Disruptive Impact on Important State Policies
[vi] Matters of Peculiar State of Local Concern

[e]  Applicability of Pullman Abstention to the District of Columbia

The Procedural Aspects of Pullman Abstention
[a] Who May Raise the Issue of Abstention

[b] Abstention in Cases in Which the Plaintiff Does Not Raise the State
Law Question
[c] The Normal Remedy: Entry of a Stay Order

[d] The Remedy in Cases in Which Abstention Also Is Appropriate
Under the Burford and Younger Abstention Doctrines

[e] Exception to the Normal Remedy
[fl  Proceedings in State Court After the Federal Court Abstains

[g]  Reservation of the Federal Constitutional Question for Decision by
the Federal Court England v. Louisiana State Board of Medical
Examiners

[h]  Reservation of the Federal Constitutional Question in Takings
Claim Cases: Sam Remo Hotel, L.P. v. County of San Francisco

[il  Options Available to the Parties in State Court After the Federal
Court Abstains

[l  Appealability of Abstention Orders
[k]  Appealability of Refusals to Abstain
[11  Standard of Review on Appeal

[C] The Burford Abstention Doctrine.

(1]
(21

31
(4]
[51

(6]
(71
(8]

Policies Underlying Burford Abstention

Supreme Court Cases Subsequent to Burford

[al  Alabama Public Service Commission v. Southern Railway
[b] Colorado River Conservation District v. United States

[e]  Zablocki v. Redhail

[d] Synthesis of Supreme Court Cases

Lower Court Cases Restricting Burford Abstention

Cases in Which Burford Abstention Is More Likely

The Uncertainties Surrounding Burford Abstention Because of Southern
Railway

Burford Abstention Is Available Only if Federal Relief Is Discretionary
Applicability of Burford Abstention to Civil Rights Actions

The Procedural Aspects of Burford Abstention

[a] The Normal Remedy: Dismissal

(Rel. 49-6/2010 Pub.199)
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el
[d]
[e]

CIVIL RIGHTS ACTIONS 3.6

Exception to the Normal Remedy

Waiver; Raising Burford Abstention on the Court’s Own Motion
Appealability of Abstention Orders

Standard of Review

[D] The Younger Abstention Doctrine
The Decision and its Rationale
The Decision’s Interpretation of Dombrowski v. Pfister

Extension of Younger Beyond Actions for Injunctive Relief Against a
Pending State Criminal Prosecution

The Pervasive Principles Describing the Younger Abstention Doctrine
Application of the Younger Abstention Doctrine—Generally

(]
(2]
[3]

(4]
(51

(6]

[a]

[b]
[c]

[d]

Younger Applies When Federal Injunctive or Declaratory Relief
Would Interfere with the Normal Course of a Parallel State

Proceeding
Applicability of Younger to a Federal Damage Action
Actions Outside the Scope of Younger
[il  Particular Actions
[ii] Actions that Would Have No Impact on Pending or
Completed State Judicial Proceedings
Younger Applies Only if Pending State Judicial Proceedings Afford
an Adequate Opportunity to Vindicate the Federal Claim
[i] Claims that Cannot Be Adjudicated in the Pending Judi-
cial Proceedings
[iil  The Only Requirement Is an Opportunity to Litigate the
Federal Claim
[iii] Allegations that the State Forum Is Biased
[ivl  Allegations that Assertion of the Federal Claim in the
Pending State Judicial Proceedings Would Be Futile
[vl  Federal Actions Asserting a Double Jeopardy Claim
[vi] Federal Plaintiffs Within Younger: Those Who Are Parties
in the Pending State Judicial Proceedings
[vii] Federal Plaintiffs Who Are Not Parties in the Pending

State Judicial Proceedings But Nonetheless Within
Younger

[viii] = Lower Court Authority Regarding Which Federal Plain-
tiffs Are Within Younger

Application of the Younger Doctrine to Civil Actions

[al
[b]
[c]
[d]

Huffman v. Pursue, Ltd.: State Public Nuisance Actions
Juidice v. Vail: State Contempt Proceedings

Trainor v. Hernandez: State Attachment Proceedings
Moore v. Sims: State Child Custody Proceedings

(Rel. 49-6/2010 Pub.199)



[e]

L1]

el

[h]

(i]

STATE AND FEDERAL COURTS

Middlesex County Ethics Committee v. Garden State Bar Associa-
tion: State Attorney Disciplinary Proceedings

Ohio Civil Rights Commission v. Dayton Christian Schools, Inc.:
State Administrative Proceedings

New Orleans Public Service, Inc. v. Council of New Orleans:
Preemption Claims and State Non-Judicial Administrative Pro-
ceedings

Pennzoil Co. v. Texaco, Inc.: State Requirement of a Bond To Stay
Execution on Appeal

Synthesis and Lower Court Authority

[71 Application of the Younger Abstention Doctrine Beyond Pending Judicial
Proceedings

[a]

[b]
[c]

O’Shea v. Littleton: Federal Action Challenging State Court Bond-
setting and Sentencing Practices

Rizzo v. Goode: Federal Action Challenging Police Practices
Impact of O’Shea and Rizzo in the Lower Courts

[8] The Timing Dimensions of the Younger Abstention Doctrine

[a]

[b]

[c]

Individuals Being Prosecuted and Individuals Not Threatened
with Prosecution

Individuals Threatened with Prosecution But Not Yet Being
Prosecuted

[i] Steffel v. Thompson: Availability of Federal Declaratory
Relief

[ii] Doran v. Salem Inn, Inc.: Availability of Federal Prelimi-
nary Injunctive Relief

[iii] Wooley v. Maynard: Availability of Federal Permanent
Injunction
[iv] Synthesis and Lower Court Authority

Younger Applies if the State Judicial Proceedings Are Commenced
Before Proceedings of Substance on the Merits Take Place in
Federal Court

[i] The Rule of Hicks v. Miranda

[ii] Hawaii Housing Authority v. Midkiff: Issuance of a Prelimi-
nary Injunction Is a Proceeding of Substance on the
Merits

[iii] Lower Court Authority on What Constitutes Proceedings
of Substance on the Merits

[iv] Synthesis

[v] When State Judicial Proceedings Begin

[vi] When State Judicial Proceedings End

[9] Exceptions to the Younger Abstention Doctrine

[a]

Generally
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[b]  Bad Faith and Harassment in the Supreme Court
[il  Hicks v. Miranda
[ii] Juidice v. Vail
[iii] Moore v. Sims
[c] Bad Faith and Harassment in the Lower Courts
[d] The Extraordinary Circumstances Exception in the Supreme
Court
[i] Kugler v. Helfant
[ii] Trainor v. Hernandez
[ii] New Orleans Public Service, Inc. v. Council of New Orleans
[e]  The Extraordinary Circumstances Exception in the Lower Courts
The Procedural Aspects of Younger Abstention
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