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PREFACE

This Third Edition of Washington Trial Practice is designed
to give the busy practitioner quick access to the burgeoning body
of procedural law, and to take into account the many changes
that have occurred since the Second Edition was published. Im-
portant developments in RES JUDICATA, and the right to JURY
TRIAL have taken place. The GARNISHMENT statutes have
been substantially rewritten. STATE AND MUNICIPAL lia-
bility have been expanded. Less extensive, but nevertheless im-
portant, changes have been made in the NONRESIDENT MO-
TORIST statute, in the commencement of actions for the purpose
of the STATUTE OF LIMITATIONS, and in the EMINENT DO-
MAIN statutes.

The author has profited immeasurably from the thoughtful
discussions of his colleagues during deliberations of the Wash-
ington Judicial Council and the working sessions of the Washing-
ton Pattern Jury Instructions Committee, and expresses his ap-
preciation of the work of these groups of lawyers and jurists dedi-
cated to progress in the law. Appreciation should also be ex-
pressed for the many inquiries from members of the profession,
often concerning obscure or emerging areas of the law. Such
inquiries frequently lend direction to further research.

As in the case of previous publications, the author’s wife has
been his loyal mainstay.

LEwis H. ORLAND
Spokane, Washington
April, 1972



SUMMARY OF CONTENTS

Chapter Sections
1. Jurisdiction of Trial Courts ... _____ ... 1-40
A. InGeneral . __ ... 1-6
B. Jurisdiction Over the Person e ______ 715
C. The Long Arm Statute .~ 16-29
D. Rem-Type Jurisdietion .. . 30-31
E. Subject Matter Jurisdiction . 32-40
2. Venue and Change of Venue ... 41-T0
A. General Actions . __ . 41-50
B. Special Forins of Actlon .. b1-70
3. Conflict of Laws . _____ . 71-90
4. Commencement of Actions - __ 91-100
5. Service for Personal Judgment - _________ __ 101120
6. Service in ActionsinRem .. _______ 121-130
7. Default Orders and Judgments _____ _________ 131-140
8. Subpoenas . . . _.141-150
9. Pre-Trial Conference Plocedure -—e o _____151-160
10. Depositions and Discovery . 161-180
11. Assignment for Trial—Centiwuanecess .. ___ . 181-190
12. The Jury and Its Selection . 191-210
18. The Trial . ... 211240
14. Instructions to the Jury . . e --241-260
15. Directed Verdicts, Judgment thmﬁhstand,mg Ver-
dict, and Dismissals .. 261-280
A. Directed Verdicts and Judgments Notwith-
standing the Verdiet - _____ ___________ 261-270
B. Dismissals _ 271280
16. Verdicts—General and Speclal e _.__._.281-300
17. Trial by the Court . ______ . . . 301-320
18. New Trials . o _.___.__._.321-350
19. Judgments 351-410
A. Judgments ___ _ . ____________ 351-358
B. Res Judieata _ . ____ _ _________________ 359-382
C. Relief from Judgment . __ 383-388
D. Recognition and Enforcement of Judgments _389-410
20. Costs . __________._.._..411-430
21. Attorneys _ . 431-440
22. HExeeutions . _ o _______ 441-470
23. Attachment _ _ 471-490
24. Garnishment . _________________________ 491-520
25. Replevin _ . 521-530
26. Receivers . o ______ 531-540

2 Wash.Pract. (Orland) 3rd Ed. v



SUMMARY OF CONTENTS

Chapter Sections
27. Proceedings Supplementary to Execution = 541-560
28. Wrongful Death and Survival of Actions . . _ 561-570
29. Declaratory Judgments - 571-600
30. Contempt . ___ 601-610
31. Tn)unctlons N . . . 611-630
32. Eminent Domain - _ . . 631-650
23. Actions Against the State R o . _651-660
34. Actions Against Political Subdlvmlom, .. 661-End

Page
Table of Statutes ... ___T15
Table of Court Rules . ____ 1723
Index _ 727



Sec.

S o o

SPmN

1

11,

12.
13.

14.

15.

TABLE OF CONTENTS

CHAPTER 1
JURISDICTION OF TRIAL COURTS
A. IN GENERAL

Types of Jurisdiction.

Notice; Opportunity to Be Heard.

Continuing Jurisdiction.

Jurisdictional Limitations on Relief.

Waiver of Jurisdictional Objections,
Interlocutory Review of Jurisdictional Questions.

B. JURISDICTION OVER THE PERSON

In General.
Physical Presence in State.
Jurisdiction Through Domicile.
Jurisdiction Through Consent.
1. Generally.
2. Express; Contractual.
3. Inferred from Conduect.
4. Nonresident Motorist.

Jurisdiction Over Partnerships and Unincorporated Associa-

tions.
1. Generally.
2. Statutes.

Jurisdiction Over Domestic Corporations.
Jurisdiction Over Foreign Corporation.
. In General.
Consent.
“Doing Business”.
Minimum Contacts Theory.
Subsidiary Corporations.
Foreign Cause of Action, Domestic Business.
Officer Casually Within State.
Decrees Having Extratlerritorial Consequences.
1. In General.
2. Equity Decrees.
3. Act in Other State.
Decrees Ordering Acts or Forbearance in Another State.
1. In General.
2. Ovrder for Affirmative Acts.
3. Orders Restraining Acts.
4. Enforcement.

N os o p

2 Wash.Pract. (Orland) 3rd Ed. VIL



Seec.
16.

17.

18.

19:

20.
21.
22,

24.
25.
26.
27.
28.
29.

30.

31.

TABLE OF CONTENTS

C. THE LONG ARM STATUTE

In General.

1. Washington Stafutes.

2. Statutory Baclground.

3. Comparison with the Illinois Statute.
Transaction of Buginess.

1. In General.

2. Single Transaction.

3. Cause of Action.

Tortious Acts.

1. In General.

2. Single Act.

3. Act Outside State.

4. Transaction of Business, Basis for Tort Remedy.
5. Omissions.

6. Defamation.

Property Within the State.

1. In General.

2. Real Property.

3. Personal Property.
Insurance Contracts.
Retroactive Application.
Effect on Statutes of Limitations.
Use of State Service in Federal Courts.
Determination of Jurisdictional Facts.
Service in Foreign Countries.
Joinder of Non-Contract Claims.
Venue.
Effect on Other Washington Statutes.
Divorce and Related Matters.

1. Divorce.

2. Personal Orders.

D. REM-TYPE JURISDICTION

Jurisdietion in Rem.
1. In General.
2. Notice and Hearing.
3. Property in State.
4. Status.
5. Probate.
Jurisdiction Quasi-in-Rem.
1. In General.
2. Property in State.
3. Application of Property in Payment of Claims.
4. Debts—Garnishment.
VIII



TABLE OF CONTENTS

E. SUBJECT MATTER JURISDICTION

Sec.
32. Jurisdiction Over Subject Matter.
In General.
Superior Courts.
Justice Courts.
Equity Cases.
Title to Real Property.
Legality of Tax, Municipal Fine.
Torcible Entry and Detainer.
Insolveney Proceedings.
Nuisances.

10. Probate.

11. Divorce.

12. Naturalization.

13. Appeals from Inferior Courts.

14. Extraordinary Writs.

15. Miscellaneous Proceedings.

16. Legislative and Execcutive Functions.
33. Forum Non Conveniens.

9 90 oI R 0 b

CHAPTER 2
VENUE AND CHANGE OF VENUE

A. GENERAL ACTIONS

Sec.
41. Venue Distinguished from Jurisdiction.
42. Venue of Transitory Actions.

1. In General.

2. Facts of Residence.

3. Corporations’ “Residence”.

4. Wrong County.

5. Convenience of Witnesses; Impartial Trial.
43. Local Actions.

1. In General; Jurisdictional.

2. Real Property.

3. Perscnal Property.

4. Defendant’s Residence.
44. Penalties, Public Officers, Motor Vehicle Accidents.

1. In General.

2. Penalties; Forfeitures.

3. Public Officers.

4. Motor Vehicle Accidents.

5. Transfer or Dismissal.
45. Venue of Aetions Against Nonresidents.
46. Contractual and Stipulated Venue.

1. Statute.

2. Contract.

3. Waiver by One Spouse.

IX



Sec.
47.

48.
49.
50.

53.
54.
55.
56.
57.
58.
59.
60.
61.

Sec.
71,
72.
73
T4.
75.
76.
7.

ird

"~

80.
81.

TABLE OF CONTENTS

Change of Venue.
1. In General.
2. Proper County.
3. Impartial Trial.
4, Convenience of Witnesses.
5. Disqualified Judge.
6. Local Actions.
7. Affidavit of Merits,
Only One Change of Venue to a Party.
Mechanics of the Change of Venue.
Prejudice of the Judge.
1. In General.
2. Right to Change of Judge.
3. Timeliness of Application.
4. Number of Applications.

B. SPECIAL FORMS OF ACTION

In General.
Actions Against the State.
1. In General.
2. Actions Other Than Real Estate or Tort Actions.
3. Real Estate Actions.
4, Tort Claims.
Forcible Entry and Unlawful Detainer.
Foreclosure of Mortzages on Real Estate.
Suits Against Common Carriers.
Suits Against Publie Utility Distriets.
Suits on Insurance Policies.
Estates of Decedents.
Guardianship.
Estates of Absentees.
Divorce.

CHAPTER 3
CONFLICT OF LAWS

In General.

Joinder.

Counterclaim, Set-Off.

Burden of Proof; Presumptions.
Privileged Communications.
Parol Evidence Rule.

Statute of Frauds.

Statute of Limitations.
Attorney’s Fees.

Res Judicata.

Relationship of Federal and State Law.

X



T

TABLE OF CONTENTS

CHAPTER 4
COMMENCEMENT OF ACTIONS

Sec.
91. In General.
92. Service; Filing.
1. In General.
2. Service of Summons Alone.
3. TFiling of Complaint Before Service of Summons.
93. Obtaining Jurisdiction.
94. Notice of Lis Pendens.
95. When Action is Commenced.
1. In General.
2. Special Limitation Periods.
3. Special Liens.
4. Attachment.
96. Statute of Limitations.
1. In General.
2. Parties.
97. Competing Courts.

CHAPTER 5
SERVICE FOR PERSONAL JUDGMENT

Sec.
101. In General.
102. Summons—Form and Contents.
1. General Form.
2. Personal Service in State.
3. Personal Service Qut of State.
4. Service by Publication.
5. Service on Foreign Insurers.
103. Who May Make Service.
104. Service on Resident Individuals.
1. Personal Service.
2. House of Usual Abode; Substituted Service.
3. Service by Publication.
4. Service on Minors.
5. Service on Persons Under Guardianship.
105. Service on Domestic Corporations.
1. Service on Officers and Agents.
2. Service on Statutory Agent.
3. Service by Publication.
106. Service on State and Political Subdivisions.
107. Service on Corporations in Receivership.
108. Service on Nonresidents.
1. Personal Service Within State.
2. Personal Service Outside State.
3. Nonresident Motorists.

X1

LA, T APDFIE K www. ertongbook. com



TABLE OF CONTENTS
Sec.
109. Service on Foreign Corporations.
1. Service on Officers and Agents—In General.
2. Service on Officers and Agents—Insurers.
3. Service on Statutory Agent—In General.
4, Service on Statutory Agent—Insurer.
110. Service on Nonresident Partnerships and Associations.
111. Service in Foreign Countries.
112. Proof of Service.
1. In General.
2. Service by Sheriff.
3. Service by Person Other Than Sheriff.
4. Service by Publication.
5. Proof by Written Admission.
6. Proof of Personal Service Outside State.
113. Immunity from Service.
1. Witnesses.
2. Parties.
3. Criminal Proceedings.
4, Attorneys.

CHAPTER 6
SERVICE IN ACTIONS IN REM

Sec.
121. In General.
122. Service by Publication.

1. In General.

2. Sheriff’s Return.

3. Affidavit.

4. Manner of Publication.
123. Service Outside the State.
124. Real Estate Actions.

1. In General.

2. Unknown Heirs.

3. Unknown Claimants.

4. Condemnation.

5. Lis Pendens.
125. Personal Property Actions.

1. In General.

2. Seizure of Property.
126. Intangibles.

1. In General.

2. Debts.

3. Other Intangibles.
127. Divorce and Alimony Suits.

1. Status.

2. Money Payments.
128. Actions for Damages to Real Property.

XI1I



Sec.

131.
132.
133.

134.

135.
136.

137.

Sec.
141.

142.

TABLE OF CONTENTS

CHAPTER 7

DEFAULT ORDERS AND JUDGMENTS

In General.
Discretion.
Motion for Default.

1.
2.
3.
4.

In General.

Total Failure to Appear.

Appearance Without Answer; Notice.
Late Response.

Application for Judgment.

ST o

In General.

Affidavit of Non-Military Service.

Amount Certain.

Amount Uncertain.

When Serviee Was by Publication.

Pleadings Asserting New or Additional Claims.

Plaintiffs, Counterclaimants, Crossclaimants.
The One-Year Rule.

L
2.

In General.
Notice.

Vacation of Defaults.

1.
2.

Vacation of Default Order.
Default Judgment.

CHAPTER 8
SUBPOENAS

Subpoenas ad Testificandum.

© 0@ o

In General.

State-Wide.

Witness Fees, Expenses.
Witnesses Outside State
Issuance.

Service.

Excuses, Objections.
Depositions.

Prisoners.

Subpoenas Duces Tecum.

i.

QR W

In General.
Reach.
Issuance, Service.
Form.
Excuses, Objections.
Depositions.

XI1IT



Sec.

143.

Sec.

151.
152.
153.
154.
155.
156.
157.
158.

Sec.

161.
162.

163.

164.
1€5.

TABLE OF CONTENTS

Enforcement of Subpocnas.
1. Contempt, Damages.
2. Dismissal.
3. Excuses.
4. Public Records.

CHAPTER 9

PRE-TRIAL CONFERENCE PROCEDURE

The Pre-Trial Conference Rule in General.
The Washington Rule.

Operation of the Rule.

Pre-Trial Conference Order.

Power of the Court.

Effect of Pre-Trial Order.

Appeal from Pre-Trial Order.
Development of Pre-Trial Procedure.

CHAPTER 10
DEPOSITIONS AND DISCOVERY

In General.
Scope of Examination.

1. In General.

2. Relevancey.

3. Privilege.
Depositions.

1. In General.
Permission of the Court.
Notice; Process.
Persons Before Whom Taken.
Notice of Examination—Oral Depositions.
Protective Orders.
Record of Examination.
Notice of Filing.
Written Interrogatories.
Use of Depositions.

11. Errors and Irregularities
Perpetuation of Testimony.
Interrogatories to Parties.

1. In General.

2. Time for Service.

3. Production of Documents.
4. Objections.

VRN oUS N

-
@

X1V



TABLE OF CONTENTS
Sec.
166. Inspection of Documents, Records, and Property.
1. In General.
2. Time for Motion.
3. Contents of Motion.
4, Good Cause.
167. Physical and Mental Examination.
1. In General.
2. Good Cause.
3. Copy of Report.
168. Admission of Facts and Genuineness of Documents.

1. In General.

2. Time for Request.
3. Scope.

4. Objections.

5. Knowledge.

G.

Response to Requests.
169. Refusal to Make Discovery; Sanctions.
1. In General.
2. Refusal to Respond.
3. Tailure to Attend or Serve Answers to Interrogatories.

CHAPTER 11
ASSIGNMENT FOR TRIAL—CONTINUANCES

Sec.
181. Notice of Trial—Note of Issue.
1. Issues of Fact.
2. TIssues of Law.
182, Setting Day.
183. Motion for Continuance.
184. Showing for Continuance.
185. Limitations on Grant of Continuance.
186. Continuance Where Opponent Admits Facts.
187. Motion for a Nonsuit as Alternative.

CHAPTER 12
THE JURY AND ITS SELECTION

Sec.
191. Right to Jury Trial.
1. In General.
2. Legal and Equitable Issues in Same Case.
3. Diseretion.
192. Demand for Jury.
193. Waiver of Jury.
194. Jury List.
1. In General.
2. Challenge to Entire Panel.
3. List Exhausted.
XV



Sec.
195.
196.
197.
198.
199.
200.
201.

202.
203.
204.
205.
206.
207.
208.

Sec.

211.
212.
213.

214.
215.
216.
2117.

218.
219.
220.
221.
222,
223.
224.
225.
226.

227.
228.

TABLE OF CONTENTS

Examination of the Jury.
Misconduct on Voir Dire.
False Answers on Voir Dire Examination.
Range of the Examination.
Grounds of Challenge.
General Disqualifications.
Implied Bias.
1. In General.
2. Waiver.
Actual Bias.
Impressions and Opinions.
Disqualification—NMatters Not Controlling.
Grounds.
Peremptory Challenges.
Order of Peremptory Challenges.
Exercise of the Right of Peremptory Challenge.

CHAPTER 13
THE TRIAL

In General.
Order of the Trial.
The Opening Statement.
1. In General.
2. Admissions of Counsel in Opening Statement.
Misconduct of Jurors.
Misconduct of Parties.
Misconduct of Witnesses.
Misconduct of Counsel.
1. Voir Dire.
2. Opening Statement.
3. Examination of Witnesses.
4. Statements and Conduct in Course of Trial.
5. Closing Argument.
Prejudicial Actions of Judge.
Acts of Strangers to Litigation; Other Prejudice.
Mistrial.
Injecting Prejudice.
Insurance in Damage Suits.
Prejudice Implied.
Prejudice Presumed.
Remedies of Opposing Counsel.
Objections; Exceptions.
1. In General.
2. Rulings on Evidence.
3. Instructions.
Exclusion of Witnesses.

Reopening Case.
XVI



TABLE OF CONTENTS

Sec.
229. Closing Argument.

1. In General.

2. Attorney Who Has Testified.

3. Order of Arguments; Waiver.
230. Deliberations of Jury.

1. Organization.

2. Papers to Jury Room.

3. Care of Jury While Deliberating.

CHAPTER 14
INSTRUCTIONS TO THE JURY

Sec.

241. In General.

242. Requests for Instructions.

242. Objections to Instructions.

244. Preparation of Requests.

245. Judge Not Required to Correct Proposed Instructions.
24¢. Effect of Request.

247. Minor Errors.

248. “No Comiment” Provision.

249. Theories Not Supported 1:y Evidence.
250. Aids and Guides to the Jury.

251. Definitions of Legal Phrases.

252. General Instructions.

253. Specific Instructions.

254. Theories of the Parties.

255. Burden of Proof.

256. Presumptions.

CHAPTER 15

DIRECTED VERDICTS, JUDGMENT NOTWITHSTANDING
VERDICT, AND DISMISSALS

A. DIRECTED VERDICTS AND JUDGMENTS
NOTWITHSTANDING THE VERDICT
Sec.
261. Directed Verdict at End of Plaintiff’s Evidence.
262. Directed Verdict at End of All the Evidence.
1. Motion by Defendant.
2. Motion by Plaintiff.
263. Issue of Law Involved.
264. Scintilla of Evidence Rule.
265. Circumstantial Evidence.
266. Inferences.
267. Presumptions.
268. Statutes; Facts of Science.

2 Wash.Pract. (Orland) 3rd Ed.—b XVII

WL R, TS APDRIEIY S www. ertongbook. com



