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CHAPTER 1

COLLECTIVE VIOLENCE AND
INTERNATIONAL CRIMINAL JUSTICE -
TOWARDS AN INTERDISCIPLINARY
APPROACH

Alette SMEULERS

1. INTRODUCTION

Collective violence, especially if it takes extreme forms, can endanger
international peace and security. The international criminal justice system has
been set up in order to deal with the most extreme forms of organized and
systematic manifestations of collective violence such as genocide, crimes against
humanity and war crimes. Prosecution of these crimes (conveniently qualified
as international crimes) was deemed important in order to restore international
peace and security. These forms of collective violence are however extremely
complex phenomena which are caused by a number of factors and are shaped
by dynamic social processes stirring the conflict. It is the contention of the
authors of this book that it takes an inter- and multidisciplinary approach to
understand the true nature of this type of criminality and to effectively prosecute
the perpetrators thereof. The aim of this book is to enhance our knowledge of
this complex phenomenon by stimulating the inter- and multidisciplinary
debate on international crimes and the international criminal justice system and
to thus to contribute to a better and more effective system of international
criminal justice.

2. A BRIEF HISTORY OF THE INTERNATIONAL
CRIMINAL JUSTICE SYSTEM

International crimes as a term and concept might be relatively new but the
phenomenon is certainly not. Incredible crimes and atrocities which nowadays
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would qualify as international crimes have been committed within living
memory, for example by western states while colonizing so-called third world
countries and enriching themselves by taking control of the national resources
of these countries and by enslaving the local population.! The Holocaust on the
Jews committed by Nazi Germany during the Second World War was at the
time still - to use the words of Winston Churchill - a crime without a name.
Within the law there was no distinction between murder and mass murder. It
was said that it was easier to get away with mass murder than a single murder.
The Allies did not want this to happen and deemed it crucial to promptly
prosecute and punish the major war criminals and hold them criminally
responsible for the crimes they committed. In order to do so two international
military tribunals (at Nuremberg and Tokyo) were established, charters were
drafted and new legal concepts were developed. The planning, preparation,
initiation and waging of a war of aggression in violation with international
treaties were considered a crime against peace. Violation of the rules and
customs of war — which had been codified in international law in the The Hague
treaties — were considered war crimes and the crimes committed against
civilian populations such as murder, extermination, enslavement and
deportation were considered crimes against humanity.? At the time genocide
was not yet an accepted term and thus did not feature in the charter or the
indictment.

The Nuremberg and Tokyo trials mark the birth of an international
criminal justice system. It was the first time in history that individuals
were held responsible by an international tribunal for these types of
collective violence. Hopes were high to create an effective international
criminal justice system but the cold war, which lasted from 1945 to 1989,
hampered the development of such a system. Under the auspices of the
United Nations a number of treaties related to international crimes did
however come into force, such as the Genocide Convention (1948),3 the
Geneva Conventions (1949) and additional protocols (1977 and 2005),* the

! See e.g. Hochschild 1998 and De las Casas 2004.

See the definitions in the Nuremberg Charter, the Charter of the International Military
Tribunal (United Nations Treaty series, vol. 82, 279) and Tokyo Charter, the Charter of the
International Military Tribunal for the Far East (Special Proclamation by the Supreme
Commander for the Allied Powers, as amended 26 April 1946, T.I.A.S. No. 1589).

The Convention on the Prevention and Suppression of the Crime of Genocide, Paris
9 December 1948 (United Nations treaty series, vol. 78, 2770).

There are four Geneva Conventions: Convention for the Amelioration of the Convention of
the Wounded and Sick in Armed Forces in the Field (United Nations Treaty series, vol. 75,
31); Convention for the Amelioration of the Condition of Wounded and Shipwrecked
Members of Armed Forces (United Nations Treaty series, vol. 75, 85); Convention relative to
the treatment of prisoners of war (United Nations Treaty series, vol. 75, 1350; and Convention
relative of the Protection of Civilian Persons in Time of War (United Nations Treaty series,
vol. 75, 287). In 1977 these conventions were supplemented with two additional protocols,
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