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Introduction

The purpose of this book is to explain from an eco-
nomic and financial perspective, how to evaluate, calculate
and present evidence on compensatory damages and other
financial remedies related to the litigation involving in-
fringement or misappropriation of intellectual property
(“IP”) assets. We intend the book to provide a useful
resource to economists, accountants and other financial
professionals who may serve as testifying experts or
consultants to owners or users of intellectual property. It
should also be useful to executives who manage intel-
lectual property and intellectual property litigation
attorneys. It should serve as a how-to primer for someone
encountering intellectual property damages issues for the
first time, as well as a reference guide to those who are
experienced practitioners. We hope that all will find the
book clear and helpful.

We are not attorneys and our book does not provide
legal advice. We limit our explanations and discussions to
the measurement and calculation of damages, avoiding
any interpretation of the purely legal aspects of damages
and the other financial remedies we deal with. However,
in calculating damages and conducting financial and eco-
nomic analysis in litigation, experts and consultants must
apply their expertise within the context of case law and
statutory instructions. Therefore, we necessarily discuss
below our understanding of the legal rules, practices and
requirements we face.

There are a number of fine books available that deal
with the interpretation of patent and other IP law. We
intend our work to complement those texts. Additionally,
throughout our book we address and identify many texts
and articles that we have found thoughtful and useful.

Whenever we think it is reasonable to do so, we pres-
ent alternative approaches to analyzing and computing
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damages. We attempt to evaluate these alternatives
clearly and to present our opinions as to the relative
strengths and weaknesses of the various approaches.

Organization of the book

Chapter 1 deals with a number of matters relating to
the role, requirements and obligations of the damages
expert. Chapter 2 is an overview of the types of damages
and other remedies that may be called for in litigation
involving various types of intellectual property assets,
including: utility and design patents, trademarks and
trade dress, copyrights, and trade secrets.

Chapters 3, 4 and 5 are presented from the perspective
of patent law. Chapter 3 covers the basis for evaluating
claims of damages from lost profits from lost sales.
Chapter 4 covers claims involving lost profits from price
erosion. Chapter 5 covers computation of the form of
compensation known as a reasonable royalty.

The economic and financial underpinnings for these
types of damages are more fully developed in patent law
than in the case of other types of IP assets. We deal with
damages related to these other types of IP assets in
Chapter 6, in the context of infringement or misappropria-
tion of trademarks, trade dress, trade secrets and
copyrights. We also describe in that chapter how the vari-
ous types of compensatory damages are dealt with in the
context of the non-patent IP assets and also cover items of
actual damage that may be specific to these other IP
assets.

Chapter 7 covers situations in which the potential
financial remedy involves a claim for unjust enrichment,
generally measured as the profits or benefits received by
the infringer or misappropriator of the intellectual
property.

Chapter 8 describes the computation of prejudgment
interest and the situations where that computation is
warranted.

Chapter 9 describes the four attached appendices.
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