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—approach to exams

A course in Torts deals with a number of distinct and separate legal problems that are to a
large extent governed by dissimilar principles and doctrines. For example, the rules govern-
ing liability in a battery case are entirely different from those governing liability in a case in-
volving the sale of contaminated foodstuffs; yet both are “torts” problems. In the battery
case, the applicable rules reflect a policy judgment to deter the defendant’s wrongful con-
duct, even though the plaintiff may not have been physically injured. In the foodstuffs case,
the principles governing liability seem to reflect a policy judgment to provide compensation
to an injured consumer, with less attention to whether the defendant was at fault.

This interplay between the policies of providing adequate compensation to an injured plain-
tiff, and of deterring wrongdoers underlies much of the law of Torts. In effect, when the rea-
sons for taking money from the defendant and giving it to the plaintiff coincide, tort liability
will follow. When either reason is missing, the question of liability is likely to be difficult. In
determining the relative strength and applicability of these policies, you need to consider cer-
tain factors.

Use the following analytical approach to focus on these factors and determine the key issues
for you to analyze in answering your exam question. (Also review the chapter approach sec-
tions found at the beginning of each chapter.)

1. Identify the Tort: The nature and scope of liability that may be imposed, as well as the
matters that may be considered by way of defense, vary significantly depending upon
which particular tort is involved. Consequently, the first thing you need to do is to deter-
mine from the facts which particular tort (or torts) may be a possible basis for liability.

Keep in mind that there is no fixed, rigid classification of recognized torts. While there
are a number of “classic” tort situations (e.g., battery, false imprisonment, defamation,
etc.), there are also many cases that do not fit into the “classic torts” but may still be ac-
tionable (see infra, §§1386 et seq.). In such cases, and indeed with all tort problems, the
nature and scope of liability that may be imposed rest upon a determination of two fac-
tors:

a. The nature of plaintiff’s interest that has been injured: There are many differ-
ent types of protectable interests—one’s person, property, reputation, emotional
well-being, advantageous business relationships, etc. You must determine exactly
which interests have been injured, because the scope of liability may vary radically
(e.g., the scope of liability that will be imposed upon a defendant for a negligent
injury to plaintiff’s body is greater than that imposed for negligent injury to
plaintiff’s economic well-being).

b. The nature of defendant’s conduct: The second crucial factor in identifying the
tort is the concept of fault: Did the defendant act intentionally to cause the result
that occurred? Or was the conduct negligent? Or was the defendant’s conduct blame-
less under the circumstances? As you might expect, the greater defendant’s “fault”
in causing the plaintiff’s injuries, the greater the extent to which liability will usu-
ally be imposed on the defendant for his acts and the fewer the matters that may be
permitted by way of defense. For example, if defendant intentionally injures the
plaintiff’s person, the defendant will almost certainly be held liable for all harm en-
suing, whether or not foreseeable; whereas if the defendant’s conduct was merely
negligent, liability may be limited to foreseeable injuries (infra, §§348 et seq.).

Torts—(i)



(ii)—Torts

Apply the Prima Facie Case: By identifying each interest of the plaintiff that has been
invaded, and evaluating the defendant’s conduct with regard to that interest, you can es-
tablish the particular area of tort liability—e.g., an intentional invasion of the plaintiff’s
real property (“trespass to land™), negligent injury to plaintiff’s person (“negligence”),
etc. It is neither necessary nor advisable to go into any more elaborate “definition” of
the particular tort involved. Rather, focus your attention on the prima facie case of that
tort—i.e., the essential elements that the plaintiff must establish as a basis for liability.
These essential elements “define” the tort.

In answering your question, analyze the facts given to make sure that each element of
the prima facie case is present. Remember, in some situations, a single wrongful act by
defendant (e.g., false publication regarding plaintiff’s private life) may conceivably be
the basis for several entirely different tort theories (e.g., defamation, invasion of pri-
vacy, infliction of emotional distress). Hence, consider the prima facie case of each tort
that could conceivably be in issue. In close cases, weigh the policy factors of compen-
sating the plaintiff and deterring the defendant in the particular tort involved.

Consider Defenses or Limitations on Liability: After you have found the elements of
the prima facie case, look for any defenses that might be available to the defendant. Re-
member that the matters that may be asserted by way of defense, or to mitigate or limit
liability, will vary with the two factors that “identify” the tort—the nature of plaintiff’s
interest and the nature of the defendant’s conduct. For example, where the defendant
negligently causes physical injury to the plaintiff’s person, the defendant may prove by
way of complete or partial defense that the plaintiff was also negligent; whereas, if the
defendant had intentionally caused the same injuries, this would not be a permissible
defense.

Note—Evaluate the Facts: Often, the rules of law in Torts are easier to state than they
are to apply. This is because Torts problems invariably involve difficult factual issues
that must be resolved before the applicable rules of law can be determined. For ex-
ample, the prima facie case of certain torts requires a finding of “unreasonable” conduct
by defendant; the rules of causation may be based on determinations of “foreseeability”
of harm; various privileges and defenses are lost by “excessive” or “unreasonable” acts;
etc. However, these are all ultimate conclusions that can be reached only after careful
evaluation of facts given in the particular problem. For a good answer, avoid discussing
these matters in the abstract, or making snap judgments as to the outcome. Rather, con-
sider all operative facts in the problem, together with the logical inferences to be drawn
therefrom, and remember, a conclusion concerning “reasonableness,” “foreseeability,”
etc., will be only as good as the factual analysis upon which it is based.

Other Considerations

a. Parties: Be sure of the parties. Be certain you know who is the plaintiff and who
is the defendant. In fact situations involving multiple parties, consider the rights
and liabilities of each party. As to each party-plaintiff, consider and analyze sepa-
rately each interest that has been invaded; and, as to each party-defendant, analyze
separately the nature of that person’s conduct and responsibility for the plaintiff’s
injuries.

b. Relationship: Check the relationship, if any, between the parties. This may be im-
portant for these reasons:

(1) There may be a basis for imputing liability from one to another (e.g., master-
servant cases, see infra, §494);



(2) If there is a marital or family relationship between the plaintiff and the defen-
dant, there may be possible immunity from suit (see infra, §§1011 et seq.);

(3) The relationship may increase the amount of care owed by one party to the
other (e.g., a common carrier’s higher standard of care owed to a passenger;,
see infra, §478); or

(4) The relationship may decrease the standard of care owed (e.g., a landowner’s
limited duty to social guests; see infra, §§531 et seq.).

c. Effect of death of party: Whenever any party—plaintiff or defendant—has died
subsequent to commission of the tort, consider problems of survival of causes of
action and the applicability of wrongful death (see infra, §§959 et seq.).

d. Statutes: Although the law of Torts is primarily judge-made, in certain areas (e.g.,
“guest” statutes, wrongful death statutes, survival statutes, comparative negligence
statutes), legislative enactments are found so frequently that any analysis of a prob-
lem in such areas must include a discussion of the effect of the relevant statutes.

Caution—One Fact May Raise (and Influence) Several Issues: Perhaps the greatest
danger in Torts problems lies in treating the various issues and elements as separate,
when they are usually interrelated. For example, if P decides to cross a street in the face
of oncoming traffic, this single fact bears significantly on a number of legal doctrines
that may be applicable—e.g., D’s duty under the circumstances, P’s own negligence, P’s
assumption of the risk. A correct analysis will emphasize that these various issues are
related and dependent on each other: Whether P assumed the risk or was negligent is re-
lated to and dependent on what duty, if any, D is held to owe to P under the circum-
stances. Keep in mind, then, that a single fact may influence more than one issue in the
case, and that each issue should be treated as interrelated with others in the problem.

Torts—(iii)
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INTRODUCTION

Tortious harms are generally divided into personal injury, property damage, and invasion of
interests such as reputation. There are three main bases of liability—intent, negligence, and
strict liabllity.

I. INTENTIONAL TORTS

A. TORTS TO THE PERSON
1. Battery: A prima facie case involves an act by D, with intent to inflict harmful
or offensive touching, a harmful or offensive touching, and causation . ... ....
a. Actby D: Refers to volitional movementof D'sbody ................
(1) Unconscious acts: Unconscious acts are not “volitional” (e.g., epi-
leptic seizures, persons asleep) . . ...,
(2) Reflex action: Muscular reaction by a person in command of his
senses is “volitional” unless it is a purely reflexaction .. ..........
(3) Acts by incompetents: Persons not legally competent are capable
OFVOIRIONB] QBB < 5 w56 sios s mom swms mmms s s s wsesens oms wsn
b. Intent: D must act with the intent to inflict a harmful or offensive touching .
(1) Test: Intent is determined by whether D acted with the desire to
cause the result or with the bellef that the result was substantially
certain to occur. This is a subjectivetest......................
(2) Motives: Motives are immaterial, but if malice is present, D may be
liable for punitivedamages . . . .............c i
(3) Transferred intent: Under transferred intent doctrine, if D acts in-
tending to cause battery, assault, false imprisonment, trespass to land,
or trespass to chattels, he will be liable even if the particular harm or
plaintiffisunexpected . . . ......... ...
c. Harmful or offensive touching: This must involve contact with P’s per-
son or something closely associated with P (e.g., knocking P’s hat off her
= - T )
(1) “Harmful” or “offensive”: Touching is “harmful” if it inflicts pain, in-
jury, or impairment of the body; it is “offensive” if it would offend a
reasonable person’s sense of dignity . . . ......................
(2) Note: P need not have knowledge of the touching at the time thereof .
d. Causation: D’s conduct must directly or indirectly bring about the in-
jury. Setting in motion the force that actually causes the touching suffices .
e. Damages: Actual damages are not required. Compensatory (e.g., pain
and suffering, medical bills, etc.) and punitive damages (if D acted mali-
ciously) are recoverable. However, some states do not award punitive
Lo = T 4T T [T
2. Assault: A prima facie case involves an act by D, with intent to cause ap-
prehension of immediate harmful or offensive touching, apprehension, and
COUBANON & o oo 56 wmss 506 s S50 4 235 5590 S0 E 6 SES SEE S SHE 5 GRS RFe S W b
a. Act by D: Requires a volitional movement of the body. Words alone are
ordinarily Insufficient except where surrounding circumstances force P
to rely on mere words (e.g., threatto ablindperson) . ................

Copyright © 1997 Harcourt Brace Legal and Professional Publications, Inc.

Text
Section

(1]
(2]

3]
[4]
3
[7]
(9]

[10]

[11]

[12]

[16]
(17]



ll—Torts

d.

e.

Intent: Same as battery—i.e., intent to inflict a harmful or offensive touch-
ing or cause apprehension of the same. Transferred intent doctrine is
applicable. < < s.cu i ssws su0 suws voanss s asE s mm s oy AR WG 2w wEw 2
Apprehension: P must be placed in reasonable apprehension of imme-
diate battery and must be subjectively aware of the threat at the time
thereof . ... e e
(1) Nature of harm threatened: P must be apprehensive of a touching
to her own person, not to a third party orto property . . ..........
(2) Source of threatened harm: D is liable if he arouses apprehension
of harm from any source (e.g., act of God or other person) . .......
(3) Imminence of threatened harm: Threat of imminent harmful or of-
fensive touching is required. Thus, words may negate threat. A
conditional threat may be assault where D is not privileged to make
thethreat . ... ... i e et
(4) Nature of apprehension: Fear is not required; apparent ability to
Inflict Barm SUlEOS <« v svi viss ssvisscirsmeromssnmsnmesnss’s
Causation: P’s apprehension must be legally caused by D’s act or some-
thingDsetinmotion............ouiiiiiiiiiiiiiiiiieinnans
Damages: Actual damages are not required (same as battery) . .......

False Imprisonment: A prima facie case includes an act by D, with intent to
confine P to a specific area, a confinement, and causation. . ..............

a.
b.

C.

d.

Act by D: D’s act must be volitional, but words alone may suffice . . . . ..
Intent: This is measured by the desire or belief in substantial certainty
test—intent to confineisrequired . ... ........ .. ... . i,
Confinement: P must be restricted to a limited area without knowledge
of reasonable means of escape and must be aware of the confinement
at the time thereof or else be harmed thereby . . . ...................

(a) Physical force exercised against P or a member of P’s family;

(b) Threats of immediate harm to P or P’s family;

(c) Actual or apparent physical barriers to escape (includes re-

fusing to release P when under a duty to do so); or

(d) Assertion of legal authority and P’s submission thereto.
Causation: Confinement must be legally caused by D’s intentional act or
a force set in motion thereby (same asbattery) . . . .................
Damages: Actual damages are not required. P may recover for injuries
suffered in a reasonable attempttoescape . .......................

Intentional Infliction of Emotional Distress: A prima facie case involves
an extreme and outrageous act by D, with intent to cause severe emotional
distress, causation, and severe emotional distress . . . ...................

a.

Act by D: D’s act must be extreme and outrageous. Words alone may
suffice, but simple insults are not actionable . . .....................
(1) Exceptions: Common carriers and public utilities are held to a stricter
standard; they may be liable for insults not ordinarily actionable. Also,
cases based on racial or gender attacks or insults may be action-
able even if not amounting to traditionaltort. . ..................
Intent: D must intend severe emotional distress. However, reckless con-
ductalsosuffices . ............ i e
(1) Inference: Intent is inferred where D knows P is particularly sensi-
BVe . e e
(2) There is no transferredintent .. ...........................
Causation: Under the early view, demonstrable physical injuries were re-
quired, but under the modern approach, distress alone suffices—outra-
geousness of the conduct insures reliability of the claim . . ............
(1) Liability to third persons: D’s liability also includes emotional dis-
tress of members of the intended victim’s family if their presence
WasS KNowWN O D . ccciiiuviiineioscssssiinnmninaeesmeesnass
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Severe emotional distress: The distress must be more than a reason-
able person could be expectedtoendure . .. ......................
Defenses: Common law defenses to other intentional torts are irrelevant
here. However, the First Amendment protections of free speech and free
exercise of religion have been permitted as defenses . . . .. ...........
Damages: Compensatory and punitive damages are recoverable. (Some
states bar punitive damages generally; others do so where speech is in-
VOIVE) " vv v sma smms smms sios s wmms wuE s Ben SEE s MBE s Gos nES s Sm s 3

B. DEFENSES AND PRIVILEGED INVASIONS OF PERSONAL INTERESTS
1. Consent: Most authorities deem lack of consent a part of the prima facie tort . .

a.

(1) Actual (express) consent
(2) Apparent consent: This is what the reasonable person would infer
from custom or P’s conduct.
(3) Consent implied by law:
(a) P is absent or unable to consider the matter;
(b) An immediate decision is necessary;
(c) There is no reason to believe P would withhold consent if
able; and
(d) A reasonable person in P’s position would consent.
Consent is not a defense when:
(1) Acts areinexcessof consentgiven . .......................
(2) Procured by fraud (unless the fraud relates to a collateral matter) .
(3) Given under duress (physical force orthreats) . ................
(4) Given by reason of mistake caused by or known to D: Mistake

(a) Mistakeoflawcausedby D ...........................

(b) Mistake of fact: P fails to understand the nature or conse-
quences of the invasion of her person or property ..........

1) Medical treatment: Where patient did not give consent to

medical treatment, the doctor may be liable for battery . ..

2) Lack of informed consent: Where P alleges that she was

not adequately informed of the risks and benefits prior to

surgery, the claim is usually treated as negligence, not an
intentionaltort . ............. ... .. .

(5) Given by person incapable of consenting—e.g., infant, mental in-
COMPEIONT : s i vov i sv6.6 500680555 00asesiisadesnsesaonsmnn

(6) Criminal acts: The majority holds consent ineffective if the act in-
volves a breach of the peace. The minority holds consent effective
except where P is a member of a protected class by statute . . . . . .

2. Self-Defense

a.

Nondeadly force: Nondeadly force may be used if D reasonably be-
lieved P was about to inflict immediate bodily harm, and the force used
was reasonably necessarytopreventharm.......................
(1) No duty to retreat: D is under no duty to retreat unless D recog-

nizes that P acted unintentionally or had mistaken D’s identity .. ...
Deadly force: Deadly force may be used if D reasonably believed P
was about to inflict death or serious bodily harm . . ................
(1) Duty to retreat: Under the majority view, there is no duty to retreat

unless P’s conduct is recognized as unintentional. The minority is

contra if retreat is safe, unless: D is in her own home, retreating

would endanger D or a third party, or D is attempting a valid arrest . .
Threats of force: D is privileged to threaten greater force than she could
actually use if threats would do no more than cause apprehension . .. ..
Limitations on right of self-defense: The right to self-defense is limited
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