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GUARDIAN AND WARD

Scope of Topic: This article discusses the guardianship of minors, including
guardianship by nature, and of persons who are mentally or physically in-
competent for any reason. The discussion includes the nature of the relation-
ship between guardian and ward, the selection and removal of guardians,
the powers and duties of guardians over their wards and the property of
their wards, the right of guardians and wards to maintain actions, the duty
of guardians to account, and the liability of guardians and their sureties.

Treated elsewhere are the right of the parent to his child’s services and earnings
and his duty to provide support for the child (see PARENT aND CHILD) ; pro-
ceedings similar to guardianship in connection with spendthrifts (see SPEND-
THRIFTS ) ; guardianship of illegitimate children (see 10 Am Jur 2d, BasTarDps
§§ 60 et seq.); proceedings under statutes relating to the custody and pro-
tection of delinquent, dependent, and neglected children (see JuveNiLE CourTs
AND DELINQUENT AND DEPENDENT CHILDREN) ; the Uniform Veterans’ Guard-
ianship Act (see VETERANS AND VETERANS’ LAws) ; representation of a minor
or incompetent party litigant by a guardian ad litem (see INFANTS; INcOM-
PETENT PErsons (Rev ed, INsaNE aND OTHER INCOMPETENT PERSONS));
the power of a guardian to change the domicil of his ward (see 25 Am Jur
2d, DowmiciL), to exercise an election to take under or against a will (see
WiLLs), and to vote stock of his ward (see 19 Am Jur 2d, CorPORATIONS
§ 651); procedure for determination of incompetency (see INCOMPETENT
Persons (Rev ed, INsaANE AND OTHER INCOMPETENT PERsONS)) and, gen-
erally, procedure in actions involving sureties (see SurerysHIr); award of
custody of children in divorce cases (see 24 Am Jur 2d DIVORCE AND SEPARA-
TION) ; the effect on the running of the statute of limitations of the appointment
of a guardian for a minor or an incompetent (see LiMITATION OF ACTIONS) ;
the liability of the estate of the ward to execution (see 30 Am Jur 2d,
Executions § 190) or attachment and garnishment (see 6 Am Jur 2d, Ar-
TACHMENT AND GARNISHMENT § 208) ; the legality of a contract to renounce
rights as guardian in favor of another (see 17 Am Jur 2d, ConTrACTS § 180) ;
the effect of possession of the guardian for the purpose of adverse possession
(see 3 Am Jur 2d, Apverse Possession § 145); the rights and liabilities of
a guardian with respect to deposits of guardianship funds in a bank (see
10 Am Jur 2d, Banks §§ 367, 462, 520-527, 675, 795); the discharge in
[39 Am Jur 2d]—1 1
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bankruptcy of provable debts created by fraud, embezzlement, misappropria-
tion, or defalcation, while acting as a guardian (see 9 Am Jur 2d, Bank-
rupTcy § 802); the right of a guardian to bring an action for the wrongful
death of his ward (see 22 Am Jur 2d, Deata § 194); and the liability of a

guardian as a stockholder of a corporation (see 19 Am Jur 2d, CoRPORATIONS
§ 787).

+ Table of Parallel References see p vii. +

1. INTRODUCTORY (§§ 1-3)
II. GUARDIANSHIP OF MINORS
A. In GeEneraL (§4)
B. GuarpiansuIiP BY NATURE (§§ 5-10)
C. TesTAMENTARY GUARDIANSHIP (§§ 11-16)
D. GuarpiANsHIP BY JUDICIAL APPOINTMENT (§ 17)
III. GUARDIANSHIP OF INSANE, INCOMPETENT, AND PHYSICALLY
DISABLED PERSONS (§§ 18-23)
IV. JUDICIAL APPOINTMENT OF GUARDIAN
A. Jurispiction (§§ 24-26)
B. SeELecTiON OF GuArDIAN (§§ 27-36)
C. Norice (§§ 37-44)
D. Procebure (§§ 45-50)
E. Errect oF ApPPOINTMENT OR DENIAL Tuereor (§§ 51-53)
V. TENURE OF OFFICE AND REMOVAL (§§ 54-60)

VI. GENERAL POWERS AND DUTIES OF GUARDIANS

. In GeNEeraL (§§ 61-64)

. Custopy anp ConTrROL OF WaRD’s Person (§§ 65-72)

. Custopy AND MANAGEMENT OF EstaTe (§§ 73-82)

. InvestMENT AND DEeposiT oF Funps (§§ 83-96)

. EMPLOYMENT OF ATTORNEYS, AGENTS, AND AssisTANTs (§§ 97, 98)
ContracTs (§§ 99-101)

Acts anp ErLecTionNs IN BeEuALF oF Warp (§§ 102-107)

OWERS OVER PROPERTY OF WARD

A. In GENeraL (§§ 108-112)

B. Leases (§§113-117)

C. Mortcaces AnD Liens (§§ 118-121)

D. SaLes Anp PurcHAses orF Property (§§ 122-127)

E. Jurispiction AND PROCEDURE FOR SALE oF ProperTy (§§ 128-138)
F. VaLmiry anp Errect or SaLe (§§ 139-145)

G. Proceeps oF SaALE (§§ 146-148)

VIII. ACTIONS

A. ActioNs By OR AcAINST GuArDIAN (§§ 149-153)
B. AcTioNs BY OrR AcaINsT Warp (§§ 154-159)
C. Surrs BETweeN Guarbian anp Warp (§§ 160, 161)

IX. GUARDIAN’S ACCOUNTING; COMPENSATION
A. In GeneraL (§§ 162-165)
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IX.—Continued
B. CompELLING RENDITION OF AccounTt (§§ 166, 167)
C. SETTLEMENT BETWEEN GUARDIAN AND WaARD (§§ 168-171)
D. FinaL Account (§§ 172-175)
E. Items CuarceaBLE To Guarpian (§§ 176-178)
F. Crepirs ALLOWABLE TO GUARDIAN (§§ 179-183)
G. ComrpensaTioN oF Guarpian (§§ 184-186)

X. LIABILITY OF GUARDIAN AND SURETIES
A. In GeneraL (§§ 187-189)
B. LBty or Sureties (§§ 190-198)
C. ENFORCEMENT OF LiaBiLiTy oF SureTiEs (§§ 199-205)
D. Egurties anp REMEDIES oF Sureries (§§ 206, 207)

XI. TRUS7T RELATION BETWEEN GUARDIAN AND WARD (§§ 208-
217)

XII. JOINT GUARDIANS (§ 218)
XIII. FOREIGN GUARDIANS (§§ 219-221)

I. INTRODUCTORY

. Definition and nature
. Distinctions
. Guardian de son tort
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II. GUARDIANSHIP OF MINORS

A. In GENERAL
§ 4. Generally; common-law forms

B. GuarpiaANsHIP BY NATURE

5. Parents as joint guardians

6. Right of father

7. Right of mother

8. Rights of other relatives

9. Incidents of guardianship by nature

0. Transfer of guardianship or custody of child
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C. TESTAMENTARY GUARDIANSHIP

§ 11. Generally

§ 12. Appointment of guardian

§ 13. — Manner and sufficiency

§ 14. Necessity of probate of will

§ 15. Discretion of court to disregard testamentary appointment
§ 16. Incidents

D. GUARDIANSHIP BY JUDICIAL APPOINTMENT
§ 17. Generally

III. GUARDIANSHIP OF INSANE, INCOMPETENT, AND PHYSI-
CALLY DISABLED PERSONS

§ 18. Generally
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. Conditions warranting appointment of guardian
. — Mental condition

. — Old age; physical disability

. Appointment of conservator

. Necessity of prior adjudication of insanity

IV. JUDICIAL APPOINTMENT OF GUARDIAN

A. JURISDICTION

. Generally
. Exclusiveness
. Residence or domicil as affecting

B. SeELEcTION OF GUARDIAN

. Generally

. Preferences—appointment of guardian of minor
. — Appointment of guardian of incompetent

. Nomination by or preference of ward

. Consideration of best interests of ward

. Fitness or competency to act as guardian

. — Moral character

. — Religious beliefs

. — Residence of appointee

. Corporation as guardian

C. Nortice

. Generally

. Appointment for minor

. — Notice to parent

. — Under statutes conferring discretion as to notice
. Appointment for incompetent person

. — Constructive or substituted notice

. Sufficiency of notice

. Waiver of notice

D. PrROCEDURE

. Generally; essential jurisdictional facts
. Petition; joinder

. Hearing

. Guardian’s bond or other security

. Presumptions in support of judgment
. Collateral attack

E. Errect oF APPOINTMENT OR DENIAL THEREOF

. Generally
. Guardianship of infant
. Guardianship of incompetent

V. TENURE OF OFFICE AND REMOVAL

Generally
Marriage of ward
Resignation
Removal

— Grounds



