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INTRODUCTION

The theory in the book is based on the latest research in argumentation
theory, and especially on new applications of artificial intelligence (Al) to
legal argumentation. The methodology of the book derives from recent work
in argumentation theory and Al in which forms of reasoning other than
deductive and inductive have been the focus of much investigation. The aim
is not just to show how character judgments are made, but to show how they
should properly be made based on sound reasoning, in order to avoid certain
fallacies, errors and superficial judgments of a kind that are common. The
book is about character judgments, but centrally about the kind of logical
reasoning and evidence that should properly be used to support or question
such judgments. According to the new theory put forward in this book, such
evidence is based on a kind of multi-agent simulative reasoning in which one
agent is able to explain the actions of another by understanding the situation
confronted by the other, and recreating the plan adopted by the other.
According to the theory, one agent can reach reasoned conclusions about the
presumed character properties of another, using plan recognition and argu-
mentation schemes representing stereotypical forms of reasoning.

We use character evidence every day in reasoning, as in the inference, “He
has a certain character trait, so that is evidence he is the one who carried out
this particular action”. This kind of character-based inference has probative
value in everyday reasoning, for otherwise it would not usually be worth-
while for employers to ask for references for potential employees (Friedman,
2003, p. 979). Similarly, the typical kind of inference based on circumstan-
tial evidence, like “His shoe matches the shoe-print found at the crime scene,
therefore he must have been the one who committed the crime™ has probative
value. In both instances, if the premise is accepted as a fact, the inference
from it gives some evidence to support the conclusion. Why is it then that the
latter kind of inference is generally considered relevant evidence in our
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Xiv INTRODUCTION

evidence rules in law while the former kind, the character-based inference, is
generally considered not to be (subject to several important kinds of excep-
tions)? The answer, expressed very clearly in the Federal Rules of Evidence,
is that character evidence might tend to prejudice a jury. Character evidence
is treated in law as on a razor’s edge. It is both probative and prejudicial. It is
a kind of evidence that we often need to use in trials, for example, for cross-
examining a witness. But its proclivity to mislead has required drawing strict
and often complex boundaries around how it can be used.

Judging another person’s character is necessary for activities like writing
a biography, writing history, or evaluating legal and ethical arguments about
a person’s actions. But trying to determine the evidence on which character
judgments should be based is filled with all kinds of problems and limita-
tions, often leading to errors, wrong judgments, bias, and even allegations of
slander. Character judgment is often abused, resulting in extremes. At one
extreme are cases of character assassination and vicious attacks based on
dubious evidence. At the other extreme are idealized, flattering portrayals of
role models in propaganda whose worst qualities of character are hidden or
minimized while their supposedly good qualities are puffed up. This book
examines both abuses and reasonable uses of character judgment, answering
key questions about how such judgments are and should be supported or
refuted by verifiable evidence. What data are relevant to supporting charac-
ter judgments? When one person makes a judgment about the character of
another person, what kind of inference is drawn from the data, and how
should such an inference properly be drawn? What kind of evidence should
be used to support or question the conclusion drawn? For example, if I claim
that some particular person is courageous or has integrity, what kind of data
can be used to support or refute the claim? And once a conclusion is drawn
from the given premises, what kind of evidence should be used to support
that inference from the premises to the conclusion?

This book offers a new way of judging character evidence based on a set
of argumentation schemes, or forms of argument, for reasoning about char-
acter. One of the most important of these schemes represents abductive rea-
soning from given data to a hypothesis that explains the data, a form of
reasoning that is very common in forensic evidence (Walton, 2004). For
example, if pieces of a knife blade are found in the window frame of a house
where a burglary occurred, the best explanation may be that entry took place
by someone’s prying open the window with a knife. Abductive inference has
been recognized as centrally important in AI (Josephson and Josephson,
1994; Walton, 2004), where it is seen as an important kind of reasoning used
at the discovery stage of scientific hypothesis formation and testing.
Abductive argumentation, based on a balance of considerations in a case, is
deployed using a multi-agent dialogue model to represent the arguments for
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and against a claim. Abductive inferences are defeasible, meaning that they
can be defeated or revised as new facts enter in. According to the new theory,
such abductive character evidence arguments are fallible, but can be
accepted as reasonable under the right conditions. They can also be unrea-
sonable, as shown by the examples of character assassination in the book.
The book shows how to use character evidence to support or refute character
arguments, based on a computational model of argument for legal reasoning
support systems.

Many of the kinds of character judgments studied in the book arise from
legal cases in which arguments about character are used in trials, or are
barred from use in trials on ground of relevance or irrelevance. Other char-
acter judgments arise from controversial cases in history or ethics that
concern ethical qualities of character like honesty, courage and integrity.
Many will read the book because they are concerned about character evi-
dence in law or history, because they have been concerned about whether
character judgments can be supported by verifiable evidence, as opposed to
purely subjective opinion. But merely to state this aspect of the book is to
indicate that it is also an original work in cognitive science and argumenta-
tion that presents a theory concerning the evidential support for inferences
drawn by one person about the thoughts and actions of another. Thus the
findings of the book have significant implications not only for law and his-
tory, but as well for argumentation theory generally as a basis for evidence.
The book is written in a clear style, and explains all new terms and concepts.
It can be widely read by anyone with no special training in law or comput-
ing. It can be used in courses where character evidence is a topic of interest,
like courses on law (evidence law, legal reasoning, criminal law), philoso-
phy (ethics, philosophy of history, philosophy of law and philosophy
of mind), artificial intelligence, cognitive science, argumentation, speech
communication, rhetoric, linguistics, political science and sociology.
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Chapter 1

THE PROBLEM OF CHARACTER EVIDENCE

Character evidence is regarded as so powerful in law that its use in trials
is carefully circumscribed by the Federal Rules of Evidence. In criminal
law, for example, the argument “The defendant is a bad person (perhaps as
shown by previous convictions), therefore he is guilty of the crime he is
charged with” is ruled inadmissible. And yet where it is allowed in a trial, for
example in attacking the honesty of a witness in cross-examination, charac-
ter evidence can be the deciding factor. It is perhaps for these reasons that
character evidence has recently become so controversial in law, and why,
even at the pretrial stage attorneys will argue strenuously about its admissi-
bility. But character argumentation is not confined to law. It is a potent tool
of political rhetoric, as used in negative campaign tactics. It is also signifi-
cant in history and philosophy. One only has to cite the examples of Francis
Bacon and Friedrich Nietzsche to realize how a famous philosopher, many
years after his death, can have his work discredited by attacks on his
character. Of course, not all character-based arguments are negative.
As Aristotle pointed out, positive ethos, or character of a speaker, can greatly
enhance the persuasive power of arguments put forward in a speech. If char-
acter evidence is so important in all these areas, why is it we seem to know
so little about its structure as a form of argument? How can we overcome
this ignorance, and provide an objective basis for identifying, analyzing and
evaluating this kind of argument?

The central problem posed is to determine the kind of evidence that is, or
should be used, to support or criticize judgments of the kind that are made
every day about a person’s character. The problem is to come to understand
how such claims can be justified, when they are true, or acceptable on the
basis of the evidence, and how they can be refuted when they are false, or not
acceptable on the basis of the evidence. The subject of the investigation then
is one of evidence. It has to do with how we can properly support or refute
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claims made about a person’s character using logical reasoning and argument.
The best route to solving the problem, it will be argued in this book, lies in
recent findings in two other fields, artificial intelligence and argumentation
theory (informal logic). This subject falls within cognitive science and the
study of rational argumentation as applied to human thinking, because the aim
is to find the kind of evidence and the structure of argumentation that should
properly be used to support judgments about a person’s character. But the
viewpoint is not primarily one of psychology, at least insofar as psychology is
the empirical science of human behavior. The viewpoint is better seen having
a strong ethical component, since judgments about a person’s character are
based on how ethical qualities of character should be defined in virtue ethics.
It also has a strong legal component, because character evidence is a centrally
important part of evidence law. Law has developed specific methods and pro-
cedures for processing and evaluating character, and these methods and pro-
cedures are very useful for coming to understand reasoning about character.
The viewpoint also has a logical component, because the kind of reasoning
used in the justification of character judgments is at the heart of the problems
posed by the uses of character evidence. So this chapter will introduce various
logical matters of reasoning and evidence, as well as matters of ethical and
legal argumentation about character.

1.1 Individual Worth and Respect for Character

The traditional framework for judging a person’s character was built
around the notions of respect, individual worth, and reputation. The frame-
work supports three kinds of judgments about a person’s worth and charac-
ter. One is that we have respect for someone who has proved that they have
excellence of character. A second is that we have less respect for someone
who does not have excellence of character. For example, when we first meet
someone, and know nothing about them, then we neither respect nor disre-
spect that person. Third, we have no respect for someone who is “worth-
less”, and has shown they do not deserve our respect, because they have
exhibited some weakness of character like dishonesty. A person’s reputation
will affect which of these three evaluations will be appropriate in a given
case. But as well as reputation, the evidence of a person’s actions, including
what they say as well as what they do, will count in such evaluations. Much
historical evidence of the importance of such moral evaluations of character
can be found. Benedict Arnold is categorized as a traitor, for example, while
the many moral qualities of character of Abraham Lincoln have been
extolled in historical writings.

Respect for worth is also identified in the social science literature with
“face”, in the sense of “‘saving face”. Respect is also associated with dignity.
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A dignified person deserves our respect and, presumably, has done
something to deserve it in the past. A person who deserves our respect is
worthy of it because they have exhibited admirable qualities of character,
and presumably will continue to do so. This traditional view of character
even has an aristocratic flavor at times, for example, when someone is said
to have shown a “noble” character. This traditional framework of judging
the worth of a person’s character could perhaps be called the respect model.
In light of recent emphasis on self-esteem, it may seem that respect for the
respect model has eroded considerably. It could perhaps be that many object
to, or feel uneasy about the apparent implication that respect implies that
one person is better than another. This implication may even seem offensive
today to many people, somehow seeming to imply a traditional aristocratic
class system that fosters inequality. But that is not necessarily so. It depends
on how you judge what is better.

In fact, we make judgments about character all the time. Such judgments
might even show excellence of character of a kind that goes against a tradi-
tional aristocratic class system. One small incident can reveal a lot about a
person’s character, as the following story about Abraham Lincoln (Wecter,
1947, p. 90) illustrates.

A story, told with many variations. ran that at a levee the President had interrupted
a young English peer a moment after his introduction: “Excuse me, my lord, there's an old
friend of mine.” and stepped over to greet a bent Illinois farmer and his sunbonneted wife,
come to see their wounded son in a Washington hospital.

This small story relates a relatively insignificant incident, but it tells a lot
about Lincoln’s character. Many conclusions can be drawn from it about
Lincoln’s values. It shows his loyalty to his friends, even if they were people
that would not be considered important, glamorous, or influential. It shows
Lincoln acting in a certain perspective that reveals what was evidently
important to him. It is hard to say in words just exactly what it shows, but it
makes me, and I am sure many others, have great admiration and respect for
Lincoln as a person. This incident shows how respect for a person’s charac-
ter does not at all imply any kind of inequality, or favor of an aristocratic
class system.

Another possible implication of the respect model is that judging any-
one’s character implies a kind of God-like stance. The question that will be
asked is: how can anyone think that he or she has the right to judge another
person? This rhetorical question implies that anyone who judges the worth
of the character of another person is putting themselves on a higher plane
than the person they are judging. This inequality, it is suggested, is a bad
thing, because, in the end, both parties are human beings. The “us-them”
judgment implied in such an act of judging is equated with “looking down”
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on another person. This criticism does pose a genuine problem for the
project of attempting to judge character. How can it be done in an objective
way if both the judged and the judge are persons who share the same char-
acter faults as well as virtues? This problem is a hard one. It may be that
character judgments are fallible and prone to bias and error. But suppose
that underlying the fallible nature of such judgments we can find an objec-
tive structure of reasoning. This structure could be useful in helping us to
recognize and avoid errors and misconceptions of superficial character
judgment.

We make character judgments all the time anyway. Such judgments are
inherently imperfect and fallible, but they are vitally important in business
decision-making, especially in hiring. In politics, much of the basis of vot-
ing for a candidate, particularly in presidential elections, is character judg-
ment. These are judgments that large numbers of people make routinely.
The problem is to gain insight into how they are made, and how they should
be made, and to carry out this task not in any arbitrary or God-like way,
but by understanding the kind of reasoning we already use, and learning
more about its structure. Some empirical evidence suggests that evidence of
past crimes tells us something about a person’s character. Redmayne (2002,
pp. 693-695) has examined statistical evidence suggesting that previous
convictions have considerable probative value in relation to the conclusion
that an individual is more or less likely to commit the same type of crime.
The statistics vary with type of crime involved. For example, the likelihood
of committing robbery is much higher than that of a drug offense. These sta-
tistics suggest that character evidence does have some value as evidence in
predicting certain types of crimes, but statistics are notoriously slippery
(Redmayne, 2002, p. 700). Even though its use is restricted in law, charac-
ter judgment is often vitally important as evidence when witnesses are
cross-examined in court.

Why is it important or useful to study judgments of character? The
applicability of the subject is wider than just the field of ethical theory.
Recent trends highlight why judgments of character are vitally important in
both legal and political argumentation. Because of recent political develop-
ments in which character attack arguments have been prominent in negative
campaign tactics and political attack argumentation generally, it has been
made quite evident how important judgments of character are in a democratic
political system. One might also cite the recent trial for the impeachment of
the president of the US. In the Anglo-American system of legal argumenta-
tion, judgments of the character of a witness are vitally important evidence
in a trial. Character evidence can be so influential on a jury in criminal trial
that it is often ruled inadmissible. It is well known, for example, that
the sexual history of the victim is deemed irrelevant in a rape trial. In other



