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Preface

Ultimately, it is a fundamental principle of economic development that a first class
economy may only be achieved with the parallel development of a competent,
impartial and efficient legal system capable of protecting the rights of investors
and other risk-takers encouraged to invest in the economy. In particular, it is
imperative that investors are confident in the ability of the courts to interpret and
to apply the rule of law, free from external influence. Unfortunately, this has not
always been the experience in China after the Communist Party’s takeover of the
country. Disregard for the rule of law reached its nadir during the 1960s, when
officialdom actively and deliberately engaged in a program to discredit the very
‘concept of law’ itself, whilst actively promoting Mao Zedong Thought. It was
only in the late 1970s that the Chinese leadership — particularly Deng Xiaoping —
adopted the strategy of opening up and reform, a policy that required the
fundamental reform and modernization of the legal code and practices. In that
regard, it is not insignificant that one of the first new laws to be promulgated was
the Sino-Foreign Equity Joint Venture Law of the People’s Republic of China
(Sino-Foreign Equity Joint Venture Law),' designed to afford foreign investors the
degree of certainty they required for undertaking commercial operations in China.
The years after 1978 witnessed a virtual coming of age in terms of China’s legal
development. China’s rapid economic growth and expansion was only matched by
unprecedented and equally rapid legal reform that saw the conveyor-belt-like
promulgation of a plethora of statutes and regulations treating multifarious subject
matters, all designed to afford confidence to foreign investors in the ability of the
Chinese legal code and system to protect their investments and contractual rights.

However, the industrious production and promulgation of laws and regula-
tions, in the hundreds, has proved unable to excise some of the more fundamental

1. Adopted by the 2nd Session of the 5th Standing Committee of the NPC on 8 Jul. 1979, revised by the 4th
Session of the Standing Committee of the 9th NPC on 15 Mar. 2001, and effective from 15 Mar. 2001.
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malignancies evident in the Chinese legal system — e.g., the dearth of jurispru-
dence; an inexperienced and/or generally ill-trained judiciary; a lack of estab-
lished and uniform procedural rules, or at least deficiencies in their universal
application; and rampant local protectionism. Indeed, in China, judges used to be
appointed to the bench without formal legal training of any description. This,
combined with the limited, but effective, supervisory powers by provincial
government over the local judiciary, has called into question the efficacy,
impartiality and independence of the judicial system, and has contributed
substantially to the fears and apprehensions of foreign investors. In particular, in
disputes between Chinese and foreign companies, the judiciary has often been
accused of succumbing to political and social pressures exerted by provincial
bureaucrats anxious to secure a verdict in favor of the local party to the dispute.
Although China is making great efforts to improve the quality of its judiciary, a
number of problems must be overcome before a truly independent judiciary can
be established nationwide. Indeed, it was in this environment that the central
government became acutely aware of the need to take the dual steps of
overhauling and modernizing both the judicial system and the system of
arbitration in China. For arbitration, such modernization manifested itself in the
Arbitration Law of the People’s Republic of China of 1994 (Arbitration Law).
In a truly global world, the international business community should be able
to feel confident that commercial arbitration can be conducted both competently
and independently irrespective of the identity of the arbitration institution or of the
place of arbitration. However, undeniably, the overwhelming majority of interna-
tional arbitration takes place before eminent European and North American
arbitration centres, most notably the International Court of Arbitration of the
International Chamber of Commerce (ICC International Court of Arbitration), the
London Court of International Arbitration (LCIA), the International Arbitral
Centre of the Austrian Federal Economic Chamber,® the Arbitration Institute of
the Stockholm Chamber of Commerce, the American Arbitration Association —
centres with long and well-established traditions of arbitration. In that climate, it
is certainly difficult for parties from less-developed countries to secure the
agreement of foreign investors to seek arbitration at venues beyond the shores of
Europe and North America, as foreign investors are somewhat apprehensive about
the arbitration laws prevailing in less-developed countries. However, these
concerns have to a large extent been allayed through the adoption of the
UNCITRAL Model Law on International Commercial Arbitration (UNCITRAL
Model Law)* by many less-developed and developing countries.” Whilst this has

!\J

Adopted at the 9th Session of the Standing Committee of the 8th NPC, promulgated by Order No. 31 of
the President of the People’s Republic of China on 31 Aug. 1994 and effective from 1 Sep. 1995. See
Appendix A.

3.  Also known as the Vienna International Arbitral Centre (VIAC).

4. Adopted by the United Nations Commission on International Trade Law (UNCITRAL) on 21 Jun. 1985,

and as amended on 7 Jul. 2006.

5. Up to Mar. 2012, legislation based on the UNCITRAL Model Law has been enacted in more than sixty
countries and territories worldwide, including Australia, Canada, Germany, Hong Kong SAR and Macao
SAR. For an updated and detailed list of all signatory countries to the UNCITRAL Model Law, cf.
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not been the case in China, it is noteworthy that the UNCITRAL Model Law has
been adopted by Hong Kong SAR and Singapore, two Asian economic hubs that
rank amongst the top ten countries or territories through which foreign investment
into China is channeled. It therefore comes as no surprise that many investors in
China and Asia generally strive to secure agreement to the arbitration for their
commercial disputes in either Hong Kong or Singapore. Indeed, the Hong Kong
International Arbitration Centre (HKIAC) and the Singapore International Arbi-
tration Centre (SIAC) are undoubtedly the two fiercest competitors faced by
Chinese arbitration institutions and in particular by the China International
Economic and Trade Arbitration Commission (CIETAC) in Asia.

Finally, the inability, in many instances, to enforce foreign court judgments in
China, and vice versa, continues to cause difficulties for the business community.
Whilst China has agreed to treaties for international judicial assistance, including
the issue of recognition and enforcement of judgments by foreign courts with
certain States,® China has no such treaties with some of the major industrialized
economies, such as Japan, the UK, and the USA.” However, these major
industrialized nations and China are amongst the 133 states and territories that
have acceded to the /958 United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards (the New York Convention), that provides
a mechanism for the recognition and enforcement of foreign arbitral awards.
China’s accession to the New York Convention in 1986 and its enactment of an
arbitration law in 1994 have been the keys to the acceptance of arbitration as the
preferred method for the resolution of international commercial disputes with a
Chinese party or parties. This book, while briefly tracing the early development of
arbitration in China, seeks to provide an analysis of the development of arbitration
in China since the introduction of the Arbitration Law, while including all current
legislative trends. It will focus on those aspects of the applicable law, its
interpretation and implementation that have combined to produce a unique system
of arbitration, often and accurately referred to as Arbitration with Chinese
Characteristics.

Jingzhou Tao

<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html>.

6.  Examples of countries with which China has concluded treaties include France, Poland, Mongolia,
Romania, Russia, Byelorussia, Cuba, and Spain. Moreover, Mainland China has recently concluded two
arrangements providing for the recognition and enforcement of court judgments rendered by courts in
Macao and Hong Kong (see: para. 242).

7. China has participated in the negotiations which led to the 2005 Hague Convention on Choice of Court
Agreements, which provides for the recognition and enforcement of court judgments rendered by a court
of a Contracting State designated in an exclusive choice of court agreement. It is, however, still unknown
whether China will sign and ratify it.
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