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UNIFORM COMMERCIAL CODE
(Articles 1 and 2)!

COMPILERS’ NOTE

The law of contracts has been much affected by the Uniform
Commercial Code. Relevant parts of the Code, Article 1 (General Provi-
sions), Article 2 (Sale of Goods), and an important section from Article 3
(Negotiable Instruments) are reproduced below, together with a few
representative comments. A little background is important to an under-
standing of this unique piece of uniform legislation.?

History. Until the seventeenth century contracts dealing with com-
mercial matters were governed largely by the law merchant, a specialized
body of customs made and administered by merchants themselves. Thus
courts of merchants decided controversies that developed—at the fairs
that were the centers for much of early trade. Large bodies of mercantile
practice were carried into the English common law of negotiable instru-
ments and insurance. In substantial part this was the work of Lord
Mansfield, who became Chief Justice of the King’s Bench in 1756. In
controversies between merchants, he made it a point to ascertain and
apply the customs of the trade, sometimes using for this purpose a
special merchants’ jury to advise him on commercial practices. But as
Professor Karl Llewellyn pointed out, it is one of the ironies of the law
that mercantile custom was not fully imported into the law of sales.?
Llewellyn contended that this was an accident: the decisive sales cases
did not come to Mansfield but to judges of a different bent who were
content to decide mercantile disputes on the basis of concepts developed
for a static land economy. At any rate, a complex body of common-law
doctrine developed to govern sales of goods.

The British law of sales was reduced to statutory form in the Sale of
Goods Act of 1893. The National Conference of Commissioners on
Uniform State Laws entrusted to Professor Samuel Williston the task of
producing a similar statute for the American states. His draft, to be
known as the Uniform Sales Act, was approved by the Commissioners in
1906 and was eventually adopted by more than thirty states. However,
like its British cousin, it had relatively little to do with contractual
problems arising out of the sale of goods and these remained largely

1. Along with UCC 3-311. 3. Llewellyn, Across Sales on Horse-
2. The following is adapted in part from back, 52 Harv.L.Rev. 725 (1939).

E.A. Farnsworth, J. Honnold, S. Harris, C.

Mooney & C. Reitz. Cases and Materials on

Commercial Law 3-11 (5th ed. 1993).
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governed by common-law rules. During the half-century after the Uni-
form Sales Act, a number of proposals were made for change, and some
states passed amendments to certain sections. A federal sales act was
proposed in Congress in 1940, but the Commissioners succeeded in
having it postponed. Work began in that year on a Uniform Revised
Sales Act and in 1945 this project was expanded to concentrate upon a
comprehensive Uniform Commercial Code, to replace not only the Uni-
form Sales Act but other uniform acts dealing with commercial matters
as well. The American Law Institute joined forces with the National
Conference of Commissioners in this effort, with Professor Llewellyn as
Chief Reporter, and Soia Mentschikoff as Associate Chief Reporter. A
final Official Draft with extensive comments was approved by the two
sponsoring organizations in 1952, and was promptly enacted by Pennsyl-
vania in April 1953, effective July 1, 1954.

In many areas the Code took an entirely new approach to problems.
The most important of these for our purposes was the reduction to
statutory text and inclusion of many rules of contract law relating to sale
of goods that had previously been left largely to the common law. The
New York Law Revision Commission began to study the Code in 1953
and, in response to criticism, the sponsors of the Code published a
number of amendments in 1955. The Commission held public hearings
and retained consultants to study the draft, and in February 1956, after
three years, it reported to the state legislature that the Code was not
satisfactory. Contemporaneous revision produced the 1956 Recommenda-
tions for the Uniform Commercial Code and these Recommendations
became the 1957 Official Edition, which was published with Comments
and minor revisions early in 1958.

By late 1961, thirteen states, including Pennsylvania, had adopted
the 1958 Official Text of the Code, and the New York Law Revision
Commission recommended its adoption in New York. It was enacted in
1962, to be effective on September 27, 1964. New York made, as had
other states, a number of changes in the 1958 Official Text. In order to
curb this tendency away from uniformity, a Permanent Editorial Board
for the Uniform Commercial Code had been established in 1961. The
Board passed upon the amendments made or proposed by each of the
states and those of which it approved were incorporated in the 1962
Official Text. (It has since issued Commentaries on Code provisions that
have proved troublesome.) The Code has now been adopted in all states
except Louisiana, and in the District of Columbia. The Code is divided
into the following substantive articles: Article 1, General Provisions;
Article 2, Sales; Article 2A, Leases; Article 3, Negotiable Instruments;
Article 4, Bank Deposits and Collections; Article 4A, Funds Transfers;
Article 5, Letters of Credit; Article 6, Bulk Transfers?; Article 7, Ware-

4. The sponsors of the Code now recom-  states have repealed it.
mend that Article 6 be repealed, and most
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house Receipts, Bills of Lading and Other Documents of Title; Article 8,
Investment Securities; Article 9, Secured Transactions, Sales of Accounts
and Chattel Paper.

Continuing Code Revision. As this list indicates, the original nine
substantive articles have been significantly changed. In 1987 the spon-
sors of the Code promulgated a new Article 2A (Leases), and in 1990
amended it. A major purpose was to resolve ‘“‘dissonances’ between
Article 2 (Sales) and Article 9 (Secured Transactions). The Article
applies to a transaction in personal property that is a lease rather than
either a sale or a security interest as such. Article 2A resembles Article 2
(Sales) in its structure and much of its text. Revisions of Articles 1 and 2
have been nearly completed as this book goes to press.

Use of the Code and Comments. The Code makes much less of an
attempt than did the earlier codifications in Britain and the United
States to follow existing formulations of the law. Very little of the
language of the Uniform Sales Act was retained, and in some respects
the Code takes a drastically new approach to the law. We shall have a
chance to consider the soundness of some of the changes made by the
Code.

One question in working with the Code is the extent to which
recourse is to be had to prior drafts as an aid to interpretation. The 1952
edition of the Code attempted to close the door on such legislative
history by providing: “Prior drafts of text and comments may not be
used to ascertain legislative intent.”” This language was, however, deleted
from the Code.

A comparable question is the extent to which, in interpreting the
Code, recourse should be had to the Comments that follow each section.
A hazard for the lazy mind, and a help for the responsible lawyer, the
Comments raise troublesome problems about their place in the Code
system. (Because of their bulk, only a few representative Comments have
been reproduced here; the Comments run several times as long as the
statutory text.)

The most obvious point about the Comments is often overlooked:
The text to the Code was enacted by the legislature; the Comments were
not. One is tempted to ignore this point because the Comments, written
in an explanatory and non-statutory style, are easier to read. Facilis est
descensus Averno. But the tempter will whisper: The drafters wrote
these Comments, didn’t they? If they say what the Code does, that’s
bound to be right, isn’t it? Why bother then with this prickly statutory
language?

The role of the Comments is discussed in the Comments themselves.
Thus, the Comment to the Title of the Code (1962 Official Text, page 1)
in part reads:
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This Comment and those which follow are the Comments of the
National Conference of Commissioners on Uniform State Laws and
the American Law Institute. Uniformity throughout American juris-
dictions is one of the main objectives of this Code; and that objective
cannot be obtained without substantial uniformity of construction.
To aid in uniform construction these Comments set forth the
purpose of various provisions of this Act to promote uniformity, to
aid in viewing the Act as an integrated whole, and to safeguard
against misconstruction.

This Comment does not, however, indicate to what extent the revision of
the Comments was brought before the sponsoring organizations or
reviewed by the drafters. Apparently this revision of the Comments was
considered part of the final editorial work and entrusted to the faithful
few who were carrying the Code project to its conclusion. Furthermore,
in some states the revised Comments had not yet been drafted at the
time of the Code’s adoption. In others it is highly doubtful that the
Comments were laid before the legislators in the form of a committee
report explaining the legislation that the legislators were asked to adopt.

It would be very wrong, however, to conclude that the Comments
are without value to lawyers and to courts. Courts have repeatedly
quoted the Comments in construing the Code. Surely the Comments may
be given at least as much weight as an able article or treatise construing
the Code. But if the statutory provisions adopted by the legislature
contradict or fail to support the Comments, the Comments must be
rejected. The point is significant, for there are instances, easily under-
stood in light of the Comments’ bulk and the many successive revisions
of the Code, where the Comments contradict the statute. More frequent
are instances of enthusiastic discussion of significant problems on which
the statute is silent. (See, e.g., the Comment to the Title quoted above.)

A word of caution is also in order concerning the ‘‘Definitional Cross
References” which are contained in the Comments and which are set out
in these Selections. A careful lawyer will not rely on the completeness of
these references in the Comments. For a thorough job, the lawyer will
check Article 1, which contains important provisions applicable to the
Code as a whole; UCC 1-201 contains the definitions of many terms used
throughout the Code. In addition, the lawyer will check the definitions
specially applicable to the article involved; nearly every article contains
a helpful section, e.g., UCC 2-103, containing an ‘“‘index of definitions.”



Section
1-101.
1-102.
1-103.
1-104.
1-105.

1-106.
1-107.
1-108.
1-109.

1-201.
1-202.
1-203.
1-204.
1-205.
1-206.

1-207.

1-208.
1-209.

2-101.
2-102.

2-103.
2-104.

2-105.

UNIFORM COMMERCIAL CODE

2000 OFFICIAL TEXT’
Table of Contents

ARTICLE 1. GENERAL PROVISIONS

PART 1. SHORT TITLE, CONSTRUCTION, APPLICATION
AND SUBJECT MATTER OF THE ACT

Page
Short Title ... ... e 8
Purposes; Rules of Construction; Variation by Agreement .......... 8
Supplementary General Principles of Law Applicable............... 9
Construction Against Implicit Repeal ............................. 9
Territorial Application of the Act; Parties’ Power to Choose
Applicable Law . ... ...t 9
Remedies to Be Liberally Administered ........................... 9
Waiver or Renunciation of Claim or Right After Breach .......... 10
Severability ... ....... ... 10
Section Captions . ... .....cooiiiii i 10
PART 2. GENERAL DEFINITIONS AND
PRINCIPLES OF INTERPRETATION
General Definitions ........... ... i 10
Prima Facie Evidence by Third Party Documents ................ 15
Obligation of Good Faith ........ ... ... ... ... .. ... ... .. ... 15
Time; Reasonable Time; “Seasonably” .......................... 15
Course of Dealing and Usageof Trade .......................... 16
Statute of Frauds for Kinds of Personal Property Not Otherwise
Covered . .. ..o 16
Performance or Acceptance Under Reservation of Rights ......... 17
Option to Accelerate at Will............. ... ... ... ... ......... 17
Subordinated Obligations . ................iiieiiiinina . 17
ARTICLE 2. SALES
PART 1. SHORT TITLE, GENERAL CONSTRUCTION
AND SUBJECT MATTER
Short Title .. ...t 18
Scope; Certain Security and Other Transactions Excluded From
This Article ... ... ... 18
Definitions and Index of Definitions ............................ 18
Definitions: ‘“Merchant’; “Between Merchants”; ‘‘Financing
AGeNCY 19
Definitions: Transferability; “Goods”; ‘“Future” Goods; ‘“Lot’’;
“Commercial Unit™” ... 20

1. Copyright 1978 by The American Reprinted with permission of the Perma-
Law Institute and the National Conference nent Editorial Board of the Uniform Com-
of Commissioners on Uniform State Laws. mercial Code.



UNIFORM COMMERCIAL CODE

2-106. Definitions: ‘“Contract’”’; ‘‘Agreement’”; ‘‘Contract for Sale’.’;
“Sale”; “Present Sale”’; “Conforming” to Contract; ‘“Termi-

nation”’; “Cancellation™ ......... ... ... ... .. ... . 21

2-107. Goods to Be Severed From Realty: Recording . ................... 21
PART 2. FORM, FORMATION AND READJUSTMENT OF CONTRACT

2-201. Formal Requirements; Statute of Frauds........................ 22
2-202. Final Written Expression: Parol or Extrinsic Evidence ........... 25
2-203. Seals Inoperative ........... ...t 25
2-204. Formationin General ........... ... ... ... ... 25
2-205. Firm Offers .. ... ... 26
2-206. Offer and Acceptance in Formation of Contract .................. 26
2-2017. Additional Terms in Acceptance or Confirmation ................ 26
2-208. Course of Performance or Practical Construction ................ 29
2-209. Modification, Rescissionand Waiver ............................ 29
2-210. Delegation of Performance; Assignment of Rights................ 30
PART 3. GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT
2-301. General Obligations of Parties ............. ... .. 31
2-302. Unconscionable Contractor Clause ............................. 31
2-303. Allocation or Division of Risks . .......... ... ..ot 33
2-304. Price Payable in Money, Goods, Realty, or Otherwise............. 33
2-305. Open Price Term ......... ... i 33
2-306. Output, Requirements and Exclusive Dealings................... 34
2-307. Delivery in Single Lot or Several Lots........................... 34
2-308. Absence of Specified Place for Delivery.......................... 34
2-309. Absence of Specific Time Provisions; Notice of Termination. ...... 35
2-310. Open Time for Payment or Running of Credit; Authority to Ship

Under Reservation . .......... ... ... .. 35
2-311. Options and Cooperation Respecting Performance ............... 36
2-312. Warranty of Title and Against Infringement; Buyer’s Obligation

Against Infringement ............ ... .. ... 36
2-313. Express Warranties by Affirmation, Promise, Description, Sam-

DI s s 555 m w555 w5 05 8 5 % 6 5408 B S WA S WA P S IS E R S BF & RS T A B 37
2-314. Implied Warranty: Merchantability; Usage of Trade .............. 38
2-315. Implied Warranty: Fitness for Particular Purpose................ 38
2-316. Exclusion or Modification of Warranties ........................ 38
2-317. Cumulation and Conflict of Warranties Express or Implied ....... 39
2-318. Third Party Beneficiaries of Warranties Express or Implied . . .. ... 40
2-319. FOB. andFAS. Terms .............iiiiiniiiiiiiaean... 40
2-320. CLE. and . & F. TEFIOS: & avums v sssmasmsie s smssisssos o s 41
2-321. C.LF. or C. & F.: “Net Landed Weights”’; “Payment on Arrival”’;

Warranty of Condition on Arrival ............................ 42
2-322. Delivery “Ex—Ship” .. ... ... . 43
2-323. Form of Bill of Lading Required in Overseas Shipment; ‘“Over-

SBAS T L L 43
2-324. “No Arrival, NoSale” Term ..................co ... 44
2-325. “Letter of Credit” Term; ‘“Confirmed Credit” ................... 44
2-326. Sale on Approval and Sale or Return; Rights of Creditors ......... 45
2-3217. Special Incidents of Sale on Approval and Sale or Return ...... ... 45
2-328. Sale by AUCHION . : :vivrvmesnsnismeamatss s saiossimiiesmisnsams 46

PART 4. TITLE, CREDITORS AND GOOD FAITH PURCHASERS

2-401. Passing of Title; Reservation for Security; Limited Application of
ThHiB SECHION & 515« vivs v s w55 555 59555 §5 57 5005 5 5 5iia o s a0 s mow s win oo s 47



UNIFORM COMMERCIAL CODE

Rights of Seller’s Creditors Against Sold Goods ..................
Power to Transfer; Good Faith Purchase of Goods; “Entrusting” . .

PART 5. PERFORMANCE

Insurable Interest in Goods; Manner of Identification of Goods. . . .
Buyer’s Right to Goods on Seller’s Repudiation, Failure to
Deliver, or Insolvency . ...........c.ouiiiriiiiiiiinannn..
Manner of Seller’s Tender of Delivery ..........................
Shipment by Seller. ............. ... i
Seller’s Shipment Under Reservation ...........................
Rights of Financing Agency . ...
Effect of Seller’s Tender; Delivery on Condition..................
Cure by Seller of Improper Tender or Delivery; Replacement. . . ...
Risk of Loss in the Absence of Breach...........................
Effect of Breach on Risk of Loss . .. ...t
Tender of Payment by Buyer; Payment by Check ................
Payment by Buyer Before Inspection ...........................
Buyer’s Right to Inspection of Goods ...........................
When Documents Deliverable on Acceptance; When on Payment. .
Preserving Evidence of Goods in Dispute. .......................

PART 6. BREACH, REPUDIATION AND EXCUSE

Buyer’s Rights on Improper Delivery ...........................
Manner and Effect of Rightful Rejection ........................
Merchant Buyer’s Duties as to Rightfully Rejected Goods . ........
Buyer’s Options as to Salvage of Rightfully Rejected Goods . . .....
Waiver of Buyer’s Objections by Failure to Particularize..........
What Constitutes Acceptance of Goods . .........................
Effect of Acceptance; Notice of Breach; Burden of Establishing
Breach After Acceptance; Notice of Claim or Litigation to
Person Answerable Over .......... ... ... ... ....ccouioio....
Revocation of Acceptance in Wholeorin Part....................
Right to Adequate Assurance of Performance....................
Anticipatory Repudiation ...................... ... ... ... ......
Retraction of Anticipatory Repudiation .........................
“Installment Contract”; Breach ................................
Casualty to Identified Goods ...................................
Substituted Performance ................ .. ... .. ... .. ........
Excuse by Failure of Presupposed Conditions . ...................
Procedure on Notice Claiming Excuse ..........................

PART 7. REMEDIES

Remedies for Breach of Collateral Contracts Not Impaired . .......
Seller’s Remedies on Discovery of Buyer’s Insolvency.............
Seller’s Remediesin General ...................................
Seller’s Right to Identify Goods to the Contract Notwithstanding
Breach or to Salvage Unfinished Goods .......................
Seller’s Stoppage of Delivery in Transit or Otherwise.............
Seller’s Resale Including Contract for Resale ....................
“Person in the Position of a Seller” ............................
Seller’s Damages for Non-acceptance or Repudiation .............
Action forthe Price ................ .. .. . . . . . ... ...,
Seller’s Incidental Damages. . .................oouieiinooon. ...
Buyer’s Remedies in General; Buyer’s Security Interest in Re-
jected Goods. ... ... ...



UNIFORM COMMERCIAL CODE

2-712. “Cover’’; Buyer’s Procurement of Substitute Goods .............. 78
2-713. Buyer’s Damages for Non-delivery or Repudiation ............... 79
2-714. Buyer’s Damages for Breach in Regard to Accepted Goods .. ... ... 79
2-715. Buyer’s Incidental and Consequential Damages ... ............... 80
2-716. Buyer’s Right to Specific Performance or Replevin ............... 80
2-7117. Deduction of Damages From the Price .......................... 80
2-718. Liquidation or Limitation of Damages; Deposits ................. 81
2-719. Contractual Modification or Limitation of Remedy ............... 81
2-720. Effect of “Cancellation’ or “Rescission’’ on Claims for Anteced-

ent Breach ... ... ... . . ... . 82
2-721. Remedies for Fraud ......... ... . ... .. ... ... ... ... ..., 82
2-722.°  Who Can Sue Third Parties for Injury to Goods.................. 82
2-723. Proof of Market Price: Timeand Place.......................... 83
2-724. Admissibility of Market Quotations............................. 84
2-725. Statute of Limitations in Contracts for Sale ..................... 84

[REVISED] ARTICLE 3. NEGOTIABLE INSTRUMENTS
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ARTICLE 1. GENERAL PROVISIONS
PART 1

SHORT TITLE, CONSTRUCTION, APPLICATION
AND SUBJECT MATTER OF THE ACT
§ 1-101. Short Title

This Act shall be known and may be cited as Uniform Commercial
Code.

§ 1-102. Purposes; Rules of Construction; Variation by
Agreement

(1) This Act shall be liberally construed and applied to promote its
underlying purposes and policies.

(2) Underlying purposes and policies of this Act are

(a) to simplify, clarify and modernize the law governing com-
mercial transactions;

(b) to permit the continued expansion of commercial practices
through custom, usage and agreement of the parties;

(c) to make uniform the law among the various jurisdictions.

(3) The effect of provisions of this Act may be varied by agreement,
except as otherwise provided in this Act and except that the obligations
of good faith, diligence, reasonableness and care prescribed by this Act
may not be disclaimed by agreement but the parties may by agreement

8



GENERAL PROVISIONS § 1-106

determine the standards by which the performance of such obligations is
to be measured if such standards are not manifestly unreasonable.

(4) The presence in certain provisions of this Act of the words
“unless otherwise agreed” or words of similar import does not imply
that the effect of other provisions may not be varied by agreement under
subsection (3).

(5) In this Act unless the context otherwise requires

(a) words in the singular number include the plural, and in the
plural include the singular;

(b) words of the masculine gender include the feminine and the
neuter, and when the sense so indicates words of the neuter
gender may refer to any gender.

§ 1-103. Supplementary General Principles of Law Applica-
ble

Unless displaced by the particular provisions of this Act, the princi-
ples of law and equity, including the law merchant and the law relative
to capacity to contract, principal and agent, estoppel, fraud, misrepresen-
tation, duress, coercion, mistake, bankruptcy, or other validating or
invalidating cause shall supplement its provisions.

§ 1-104. Construction Against Implicit Repeal

This Act being a general act intended as a unified coverage of its
subject matter, no part of it shall be deemed to be impliedly repealed by
subsequent legislation if such construction can reasonably be avoided.

§ 1-105. Territorial Application of the Act; Partles Power
to Choose Applicable Law

(1) Except as provided hereafter in this section, when a transaction
bears a reasonable relation to this state and also to another state or
nation the parties may agree that the law either of this state or of such
other state or nation shall govern their rights and duties. Failing such
agreement this Act applies to transactions bearing an appropriate rela-
tion to this state.

(2) Where one of the following provisions of this Act specifies the
applicable law, that provision governs and a contrary agreement is
effective only to the extent permitted by the law (including the conflict of
laws rules) so specified:

Rights of creditors against sold goods. Section 2-402. . . .

§ 1-106. Remedies to Be Liberally Administered

(1) The remedies provided by this Act shall be liberally administered
to the end that the aggrieved party may be put in as good a position as if

9
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the other party had fully performed but neither consequential or special
nor penal damages may be had except as specifically provided in this Act
or by other rule of law.

(2) Any right or obligation declared by this Act is enforceable by
action unless the provision declaring it specifies a different and limited
effect.

Definitional Cross References: “Party”. Section 1-201.
“Action”. Section 1-201. “Remedy”’. Section 1-201.
‘“Aggrieved party”’. Section 1-201. “Rights”. Section 1-201.

§ 1-10%7. Waiver or Renunciation of Claim or Right After
Breach

Any claim or right arising out of an alleged breach can be discharged
in whole or in part without consideration by a written waiver or
renunciation signed and delivered by the aggrieved party.

Definitional Cross References: “Signed”. Section 1-201.

“Aggrieved party”’. Section 1-201. “Written””. Section 1-201.
“Rights”. Section 1-201.

§ 1-108. Severability

If any provision or clause of this Act or application thereof to any
person or circumstances is held invalid, such invalidity shall not affect
other provisions or applications of the Act which can be given effect
without the invalid provision or application, and to this end the provi-
sions of this Act are declared to be severable.

Definitional Cross Reference:
L
“Person”’. Section 1-201.

§ 1-109. Section Captions
Section captions are parts of this Act.

PART 2

GENERAL DEFINITIONS AND PRINCIPLES
OF INTERPRETATION

§ 1-201. General Definitions

Subject to additional definitions contained in the subsequent Arti-
cles of this Act which are applicable to specific Articles or Parts thereof,
and unless the context otherwise requires, in this Act:

(1) ““Action” in the sense of a judicial proceeding includes recoup-
ment, counterclaim, set-off, suit in equity and any other proceedings in
which rights are determined.

10



GENERAL PROVISIONS § 1-201

(2) “Aggrieved party’”’ means a party entitled to resort to a remedy.

(3) “Agreement’” means the bargain of the parties in fact as found
in their language or by implication from other circumstances including
course of dealing or usage of trade or course of performance as provided
in this Act (Sections 1-205 and 2-208). Whether an agreement has legal
consequences is determined by the provisions of this Act, if applicable;
otherwise by the law of contracts (Section 1-103). (Compare ‘‘Con-
tract”.)

(4) “Bank’” means any person engaged in the business of banking.

(5) “Bearer’” means the person in possession of an instrument,
document of title, or certificated security payable to bearer or indorsed
in blank.

(6) “Bill of lading” means a document evidencing the receipt of
goods for shipment issued by a person engaged in the business of
transporting or forwarding goods, and includes an airbill. ‘“Airbill”
means a document serving for air transportation as a bill of lading does
for marine or rail transportation, and includes an air consignment note
or air waybill.

(7) “Branch” includes a separately incorporated foreign branch of a
bank.

(8) “Burden of establishing’ a fact means the burden of persuading
the triers of fact that the existence of the fact is more probable than its
non-existence.

(9) “Buyer in ordinary course of business’” means a person who in
good faith and without knowledge that the sale to him is in violation of
the ownership rights or security interest of a third party in the goods
buys in ordinary course from a person in the business of selling goods of
that kind but does not include a pawnbroker. All persons who sell
minerals or the like (including oil and gas) at wellhead or minehead shall
be deemed to be persons in the business of selling goods of that kind.
“Buying” may be for cash or by exchange of other property or on
secured or unsecured credit and includes receiving goods or documents
of title under a preexisting contract for sale but does not include a
transfer in bulk or as security for or in total or partial satisfaction of a
money debt.

(10) “Conspicuous’: A term or clause is conspicuous when it is so
written that a reasonable person against whom it is to operate ought to
have noticed it. A printed heading in capitals (as: NON-NEGOTIABLE
BILL OF LADING) is conspicuous. Language in the body of a form is
“conspicuous” if it is in larger or other contrasting type or color. But in
a telegram any stated term is ‘“‘conspicuous’. Whether a term or clause
is ““conspicuous” or not is for decision by the court.

11
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(11) “Contract” means the total legal obligation which results from
the parties’ agreement as affected by this Act and any other applicable
rules of law. (Compare ‘“Agreement’.)

(12) “Creditor” includes a general creditor, a secured creditor, a
lien creditor and any representative of creditors, including an assignee
for the benefit of creditors, a trustee in bankruptcy, a receiver in equity
and an executor or administrator of an insolvent debtor’s or assignor’s
estate.

(13) “Defendant’ includes a person in the position of defendant in a
cross-action or counterclaim.

(14) “Delivery” with respect to instruments, documents of title,
chattel paper, or certificated securities means voluntary transfer of
possession.

(15) “Document of title’’ includes bill of lading, dock warrant, dock
receipt, warehouse receipt or order for the delivery of goods, and also any
other document which in the regular course of business or financing is
treated as adequately evidencing that the person in possession of it is
entitled to receive, hold and dispose of the document and the goods it
covers. To be a document of title a document must purport to be issued
by or addressed to a bailee and purport to cover goods in the bailee’s
possession which are either identified or are fungible portions of an
identified mass.

(16) “Fault” means wrongful act, omission or breach.

(17) “Fungible’” with respect to goods or securities means goods or
securities of which any unit is, by nature or usage of trade, the equiva-
lent of any other like unit. Goods which are not fungible shall be deemed
fungible for the purposes of this Act to the extent that under a particular
agreement or document unlike units are treated as equivalents.

(18) “Genuine’ means free of forgery or counterfeiting.

(19) “Good faith” means honesty in fact in the conduct or transac-
tion concerned.

(20) “Holder,” with respect to a negotiable instrument, means the
person in possession if the instrument is payable to bearer or, in the case
of an instrument payable to an identified person, if the identified person
is in possession. ‘“Holder”” with respect to a document of title means the
person in possession if the goods are deliverable to bearer or to the order
of the person in possession.

(21) To “honor” is to pay or to accept and pay, or where a credit so
engages to purchase or discount a draft complying with the terms of the
credit.

(22) “Insolvency proceedings’ includes any assignment for the ben-
efit of creditors or other proceedings intended to liquidate or rehabilitate
the estate of the person involved.
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