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How to Use This Book

No matter how your professor starts this course, you should begin with
Chapter 1. It sets forth some basic terminology and ideas that are used
throughout the book, including the important “rightful position™ standard.
After Chapter 1, you can begin at the beginning of Part I (on damages),
PartII (on injunctions and other equitable remedies), PartIII (on restitution),
or Part IV (presenting the remedies topics of punitive damages, declaratory
judgments, ancillary (or helping) remedies, and remedial defenses). Within
each Part (except for Part IV), I expect that you will begin with the first
chapter in each Part, which defines basic concepts and sets the stage for
what comes next.

You should save the last chapter, Chapter 19, for the end of the course. It
is to help you with issue spotting and choosing remedies skills that you
cannot test until you first master the material in the first 18 chapters.

For the most part, this book follows standard Bluebook citation format.
However, I usually avoid putting in pin cites in an effort not to clutter up the
text, and I don't always note when I've deleted internal citations or foot-
notes. Before quoting any material in this book, be sure to check the original
source. There are two sources that I cite so often that I just use a short form.
I cite Dan B. Doees, Law oF Remepies: Damaces, Equrry, Restrrution (1993)
simply as Dopss § . I cite DoucLas Laycock, MODERN AMERICAN REMEDIES:
Cases AND MaTerIALS (3rd ed. 2002) simply as Lavcock .
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Read This Chapter First:
Why Remedies? What
Remedies?

.1 WHY SHOULD A LAW STUDENT CARE
ABOUT REMEDIES?

Students may have many reasons to take a course in Remedies. In places like
California, for example, Remedies is heavily tested on the bar exam, and
many students feel obligated to take a “bar course.” Even in states that do not
test Remedies independently on the bar, it is a good bar preparation course
because much material from the first year of law school — particularly from
Contracts, Property, and Torts — gets covered, albeit from a different angle.
Other students may take Remedies because they like the instructor teaching
it or because it fits into their schedule. I have run into very few students
(though there are some) who take Remedies out of an intrinsic interest in
the subject.

Fortunately, however, many students complete a course in Remedies
with their (admittedly low) expectations exceeded — there are some intel-
lectually interesting issues related to Remedies, many of which are covered
in this book. Consider these examples:

e Jane steals Bill's idea for a new invention and makes millions of
dollars selling it. Should a court award Bill a sum of money equal
to his loss (perhaps the amount of money he would have charged Jane
to use his intellectual property) or Jane's gain (some or all of her
profits from the invention)? In some cases, there can be huge differ-
ences between these two figures.



1. Read This Chapter First: Why Remedies? What Remedies?

* Gary makes repeated defamatory statements about Roxanne, injuring
Roxanne’s business reputation. May a court order Gary to shut up about
Roxanne, or does such an order run afoul of the First Amendment?

e Phillip fraudulently induces Hector to enter into a contract. Can
Hector have the court rewrite the contract more to his liking or
must the contract be cancelled, with Hector entitled to nothing
more than a return of his consideration?

* Tomorrow Acme Wrecking Company is going to bulldoze what the
Main Street Preservation Society believes is a building of historical
importance protected by state law. How should a court decide, in the
face of much ignorance on the merits of the Society’s case because
there is no time to get up to speed, whether to issue an order tem-
porarily preventing the demolition?

* From 1850 to 1950, the State of Pacifica discriminated against African-
Americans in education and housing opportunities. Since 1950, there
has been no official state discrimination, but African-American resi-
dents of Pacifica still lag behind in education, and much of the state’s
housing market remains unintegrated. What remedies, if any, can —
or should —a judge order against Pacifica today to assist Pacifica’s
current African-American residents, many of whom were born after
the period of official state discrimination?

* Sarah and Larry rob a bank together agreeing to split the loot equally.
Sarah doesn’t give Larry his half. Should courts allow Larry’s suit
against Sarah to go forward, or should the suit be barred because
of Larry's bad conduct?

If the intellectual feast in store in answering these questions does not
convince you why Remedies is a course well worth your attention, there is

an even more compelling reason for a student to take a course in Remedies:
your future clients want you to do so.

.2 WHY SHOULD A LAWYER CARE ABOUT REMEDIES?

Ask a practicing lawyer what clients care about the most, and the answer
typically is the bottom line. The client’s attitude is often: don't talk to me
about abstractions — problems of proximate cause, pendent jurisdiction,
or the Statute of Frauds—tell me what I have to lose or gain in this case.
How likely is it that T'll prevail? If I prevail, how much will I get? Or if I
lose, how much will it cost me?

In that sense, clients care about remedies most because remedies trans-
late abstract legal rules into concrete consequences. Suppose that even if
Bill has a good case for prevailing on the merits against Jane for her



