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THE CONCEPT OF ABUSE IN EU COMPETITION LAW

The objective(s) of Article 102 TFEU, what exactly makes a practice abusive and
the standard of harm under Article 102 TFEU have not yet been settled. This lack
of clarity creates uncertainty for businesses and, coupled with the current state of
economics in this area, raises an important question of legitimacy. Using law and
economic approaches, this book inquires into the possible objectives of Article
102 TFEU and proposes a modern approach to interpreting ‘abuse’. In doing so,
this book establishes an overarching concept of ‘abuse’ that conforms to the
historical roots of the provision, to the text of the provision itself, and to modern
economic thinking on unilateral conduct. This book therefore inquires into what
Article 102 TFEU is about, what it can be about and what it should be about
regarding both objectives and scope.

The book demonstrates that the separation of exploitative abuse from exclu-
sionary abuse is artificial and unsound. It examines the roots of Article 102 TFEU
and the historical context of the adoption of the Treaty, the case law, policy and
literature on exploitative abuses and, where relevant, on exclusionary abuses. The
book investigates potential objectives, such as fairness and welfare, as well as the
potential conflict between such objectives. Finally, it critically assesses the
European Commission’s modernisation of Article 102 TFEU, before proposing a
reformed approach to ‘abuse’ which is centred on three necessary and sufficient
conditions: exploitation, exclusion and a lack of an increase in efficiency.
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Note to the Reader

The Treaties of Rome refer to the European Economic Community (EEC) Treaty
and the European Atomic Energy Community (EURATOM) Treaty, both of
which came into force on 1 January 1958. The Maastricht Treaty — Treaty on
European Union TEU (1993) — brought the EEC, EURATOM and the European
Coal and Steel Community (ECSC) under one umbrella, namely the European
Union and renamed the EEC as the European Community (EC). The EC Treaty
was renumbered by the Treaty of Amsterdam which entered into force on 1 May
1999. The Treaty of Lisbon which entered into force on 1 December 2009
amended and renumbered the TEU. With the Treaty of Lisbon, the EU has
replaced and succeeded the EC. The EC Treaty was renamed the Treaty on the
Functioning of the European Union (TFEU).

In this book, the most recent numbering is used and the old provision numbers
in quotations are replaced by the new numbers within square brackets. When
referring to the rule now found in Protocol 27 on the Internal Market and
Competition, unless the reference is made to this provision in the current time,
the book uses Article 3(1)(g) EC as the reference. The one exception to this is
found in chapter eight where the reference is made to Article 3(f) EEC since the
issue therein is the particular text which the drafters agreed on in 1957.

The Treaty of Lisbon has also renamed the Court of First Instance (CFI) as the
General Court (GC). In this book, reference is made to the GC even if at the rele-
vant time the court was called the CFI. The GC and the Court of Justice (ECJ])
make up the Court of Justice of the European Union (CJEU).

The law is stated as of 1 July 2011.
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