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Preface

This Handbook is a guide to the subjects, issues and consider-
ations applicable to international construction arbitration. To be
sure, the coverage shares common ground with domestic construc-
tion arbitration, on the one hand, and general international com-
mercial arbitration, on the other. Indeed, the lawyer experienced
in construction dispute resolution and the experienced interna-
tional arbitration practitioner will find much that is familiar in
these pages, few of which could have been written without the
path—breaking work of experts in those fields. Still, international
construction arbitration presents issues and challenges that are
different from any other field of dispute resolution. Those who
choose to ignore or are not aware of these differences will find
themselves at a significant disadvantage when dealing with those
who are. As with most guides, this Handbook does not presume
to be comprehensive in its treatment of all the topics and issues
that can arise in the field. However, it does attempt to be
comprehensive in its identification of those topics and issues,
beginning with the role of construction and construction arbitra-
tion in the world marketplace of today (Chapter 1). Because the
starting point for a practical understanding of international
construction arbitration (legally and logically) is the arbitration
agreement itself, Chapter 2 considers the essential elements of
such agreements, along with potentially useful (if not essential)
elements and various options available among the recommended
forms promulgated by the world’s leading arbitral institutions.

Because performance of the construction arbitration agree-
ment will necessarily take place in some legal context, the next
logical step in a description of the process is to consider the legal
framework within which international construction arbitration
occurs (Chapter 3). While there is much about the legal frame-
work that will be familiar to those who practice international
arbitration generally, there are also issues that, if not unique to
construction disputes, will at least arise with greater frequency
than in other types of arbitrations. For example, the existence of
conditions precedent to a party’s right to initiate arbitration or
the circumstances under which multiple parties may be brought
into an arbitration are routine issues in construction arbitrations.
Another particularly significant aspect of the legal framework of
international construction arbitration is the role of state courts
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in enforcing agreements to arbitrate and, when necessary,
intervening to assist the arbitration process. This is the subject
of Chapter 4.

The heart of this Handbook (Chapters 5 through 10) is
devoted to the “nuts and bolts” of international construction
arbitrations. Chapter 5 considers the steps involved when initiat-
ing an arbitration, including such practical details as payment of
fees, interim relief, and selection and challenge of arbitrators.
Chapter 6 builds upon this foundation by providing practical sug-
gestions for preparing one’s own construction case as well as
anticipating claims and defenses typically raised by other parties
to a construction proceeding. Obviously, the arbitral tribunal has
a vital part to play in the process, so Chapter 7 describes the
tribunal’s powers and duties with reference to the types of issues
typically encountered in international construction disputes.
Chapters 8 and 9 focus on the actual conduct of the proceedings,
from the preliminary procedural conference through pleading the
case, exchange of information, and the hearing itself. Chapter 10
considers a recent and still somewhat experimental variation on
the usual construction arbitral process, the “fast track” construc-
tion arbitration.

The ultimate goal of the arbitration process is the final and
binding resolution of disputes. Where the parties do not settle
their difference, the arbitral tribunal must render an award.
Chapter 11, therefore, describes the types and essential features
of international arbitration awards, with particular reference to
awards that may be relevant to construction disputes. Although
voluntary compliance with awards is still the rule rather than
the exception, exceptions do exist. Thus, Chapter 12 examines
the types of post—award proceedings in which parties may engage
to enforce, set aside, or modify awards.

Finally, the Handbook includes a number of appendices of
primary source materials and sample forms that practitioners
may find useful in orienting themselves to the laws, rules, and
procedures in common use.
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