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Shipping Interdiction and the Law of the Sea

In this comparative study of shipping interdiction, Douglas
Guilfoyle considers the state action of stopping, searching

and arresting foreign flag vessels and crew on the high seas

in cases such as piracy, slavery, drug smuggling, fisheries
management, migrant smuggling, the proliferation of weapons
of mass destruction and maritime terrorism. Interdiction raises
important questions of jurisdiction, including how permission
to board a foreign vessel is obtained, whether boarding-state
or flag-state law applies during the interdiction (or whether
both apply), and which state has jurisdiction to prosecute any
crimes discovered. Rules on the use of force and protection of
human rights, compensation for wrongful interdiction and

the status of boarding-state officers under flag-state law are
also examined. A unified and practical view is taken of the law
applicable across existing interdiction regimes based on an
extensive survey of state practice.

Douglas Guilfoyle is a Lecturer at University College London,
where he teaches public law and public international law.
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Foreword

Part of the fascination of the law of the sea is the way in which - despite
major technological change - similar problems are faced, and familiar
legal concepts deployed, over generations and even centuries. This is
true of many of the issues addressed so adeptly by Douglas Guilfoyle
in his work on interdiction of foreign ships at sea. We have piracy still
with us, a subject dealt with in more detail by the 1982 Law of the
Sea Convention than maritime delimitation. We have the old law of
hot pursuit adapted to expanded maritime zones. We have The Lotus,
which concerned jurisdiction to prescribe not to enforce, but which
stipulated, a fortiori, a flag-state monopoly of high seas enforcement
which constitutes the main challenge for those concerned to interdict
suspect ships or cargos at sea.

At the same time, facing the relatively simple and well-known
jurisdictional rules for high seas interdiction in time of ‘peace’ we
have a range of old and new challenges to international and national
law - people smuggling as well as drug smuggling, illicit fisheries, the
suspected transport of weapons of mass destruction or of strategically
interdicted cargos, and so on. Some of these problems may be transient -
like the ‘pirate radio stations’ of the 1960s. Others are perennial.

As Guilfoyle shows, underlying every lawful interdiction there must
be jurisdiction not only to enforce by the very act of boarding and
inspection but also to enforce through prosecution and confiscation,
disposal or return. That jurisdiction may be distributed among different
states. It is more sustainable, and usually simpler from an operational
point of view, to use existing recognized jurisdictions (especially that
of the flag state) than to assert or invent new ones, via Chapter VII of
the United Nations Charter or otherwise. This search for sustainable
solutions helps to explain the quite high levels of co-operation revealed
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XVi FOREWORD

in state practice, for example in the various ship-rider schemes and the
conclusion of a range of bilateral and regional treaties and arrange-
ments on such matters as drug trafficking (supplementing the UN
Narcotics Convention of 1988) and interdiction of weapons of mass
destruction and precursor material.

This book both assembles and organises the now extensive legal
materials but explains them in a balanced and informed way. Douglas
Guilfoyle’s grasp not only of the law but also the practice (and the under-
lying practicalities) is most impressive. His will become the standard
work in its field.

James Crawford
Lauterpacht Centre for International Law



Preface

This work reflects the law as it stood, to the best of the author’s
knowledge, on 14 August 2008, unless otherwise indicated. The discus-
sion of piracy off Somalia, however, was updated to cover the numerous
developments to 31 December 2008. In quoted material some spellings
may have been regularised for consistency with the general text. On
occasion, the author’s translation of certain material is presented as a
quotation. In such cases the original text is presented in the footnote.

An earlier draft of Chapters 2 and 9 was published as ‘Maritime
interdiction of weapons of mass destruction’ (2007) 12 Journal of Conflict
and Security Law 1. The case study on Somali piracy in section 4.1.8 was
first published as ‘Piracy off Somalia: UN Security Council Resolution
1816 and IMO regional counter-piracy efforts’ (2008) 57 International
and Comparative Law Quarterly 690. Earlier versions of the author’s
arguments relating to the law of countermeasures in Chapter 6, sec-
tion 6, and Chapter 10, section 3.2, appeared as ‘Interdicting vessels to
enforce the common interest: maritime countermeasures and the use
of force’ (2007) 56 International and Comparative Law Quarterly 69.

All website addresses were accurate as at 14 August 2008.
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