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Preface

I. Techniqies

This book uses some new techniques. For one thing, it leaves out
some topics—for example, foreign currency, tax penaltes for nontax
activities,' and foreign investment in United States real estate—that the
author considers not worth the journey. For another, it avoids
economics questions and hypothetical tax systems. “How would you
treat foreign investment if the United States switched from an income
to a consumption tax.” Third, it often gives you the author’s opinion of
the results reached. You don’t have to agree, but you also don’t have to
guess. And fourth—most important—it attempts to show a pattern, a
common approach, a way of looking at diverse rules as part of a whole.

Reasons for the first two differences are related. The author does
not have much grasp of those matters, and even limited exposure
suggests that delving into them has no bearing on the main point of the
book.

1. Those include participating in an international boycott, bribing foreign officials, and
sponsoring international terrorism.
2. “Er, sir, what is a2 consumption tax?”’
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Reasons for the third and fourth differences also connect. A signi-
ficant advantage of teaching over practice is that it invites—indeed,
demands—correlation of analyses made under different rubrics. But
cases, regulations and rulings reach results in one area without
mentioning or being aware of contrary and successful positions taken
in another. The author’s criticism of results—which in most situations
represents criticism of existing authority—intends to evoke similar
analysis both within the same context and among different ones.

II. Characteristics
Certain characteristics inform this book:

1. It emphasizes the importance of language. An important case in
the book— Mark Tobey uses a quotation to discuss the government’s
argument based on language as “semantic haggling.” But apart from
force, language is all that people—not just international tax practi-
tioners, not just tax practitioners—have available to use.

The emphasis on language has at least three purposes: to show a
way to approach tax law; to show that United States international tax
law, which rests on the English language, is accessible; and to ask
whether the meanings of such language, which evolved when you
earned money where the bricks were, should still obtain when you earn
money where the ideas are.

2. It tries to be nice.

a. The book uses many more examples—i.e., a problem with the
answer shown—than it has problems. The text is not intended to make
readers baffled and inadequate and nervous about coming to class; it is
intended to have them look forward to the teacher’s pulling together
why those are the answers and why those are my views as to the results.

Disagreement is encouraged. One possible method of encourag-
ing confidence is for the teacher to first explain the text the students
have to read: my own technique is to read aloud the relevant source
material (including excerpts form cases or rulings), asking for
questions and—if I ask a question—only calling on volunteers.’

b. Similarly, the book uses exhibits, which tend to create a visual
break from what for many people will be the first exposure to close
textual material.’

3. This rnay not be needed in seminars or graduate programs.
4. A student who showed me a chart she had made to try to understand United States taxing
jurisdictions was also showing me the power of exhibits.

I Preface



B Preface

c. The book repeats and repeats the same themes. Some material
introduced in Chapters 2 and 3 is repeated in Chapters 4-6. Other
material in Chapters 2 and 3 is taken up in much greater detail in
Chapters 6-10.

I have found it helpful to emphasize this during the first two or
three weeks, when students feel that they may be overwhelmed by the
complexity of the statutes. We will go over this again and again, time
after time, they are told; and it comes together. After all, the book
didn’t make up the law; the law made up the book, which is here to
show you what the law intends and why.

3. The book contemplates that courses can be taught at various
levels of credit and of difficulty. Quite consciously, in the core chapters
six through ten, the material becomes more complex—and therefore
more easily dropped—as each chapter continues. Only the most
advanced courses, for example, would complete Chapter 10.

4. The book also fills a gap for the beginning tax professional, who
often is faced with a choice among treatises which must cater to
experienced lawyers (and cannot afford to set forth extensive language
in cases and rulings); in casebooks with gut-clenching questions that
are not relevant to his research assignment; and specialized articles
written by and intended for the cognoscenti.

5. Finally, the book intends to show the enormous stakes involved
in international tax policy: that the real tax struggle lies not between
taxpayers and their government, but among taxpayers themselves—
who shall pay. When one student realized this, he came up to me after
class and said, “Say, I never realized tax could be interesting.”

A grace note. For clarity and consistency, examples in the book

use the pronoun “he.” But cases involving the Commissioner of Inter-

nal Revenue as litigant must refer to the specific occupant of that
office, and several refer to the Commissioner as “she.” Those examples
are the ones that count.
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Put bluntly, who collects what money from whom in
order to spend it on what is all there is to politics. . . .

Gore Vidal, “Coached by Camelot,”
New Yorker, Dec. 1, 1997, p.88.
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