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United Nations Sanctions and the Rule of Law

The United Nations Security Council has increasingly resorted to
sanctions as part of its efforts to prevent and resolve conflict.
United Nations Sanctions and the Rule of Law traces the evolution of
the Security Council’s sanctions powers and charts the contours
of the UN sanctions system. It also evaluates the extent to which
the Security Council’s increasing commitment to strengthening
the rule of law extends to its sanctions practice. It identifies
shortcomings in respect of key rule of law principles and
advances pragmatic policy-reform proposals designed to ensure
that UN sanctions promote, strengthen and reinforce the rule of
law. In its appendices, United Nations Sanctions and the Rule of Law
contains summaries of all twenty-five UN sanctions regimes
established to date by the Security Council. It forms an invaluable
source of reference for diplomats, policy-makers, scholars and
advocates.

JEREMY MATAM FARRALL is a Research Fellow at the Centre for
International Governance and Justice, in the Regulatory
Institutions Network at the Australian National University. He
worked for the United Nations from 2001 to 2006, serving as a
political officer in the UN Security Council in New York, on the
UN Secretary-General's Mission of Good Offices in Cyprus and
with the UN Mission in Liberia. He received his Ph.D. in
International Law from the University of Tasmania Faculty of
Law, where he has also worked as a Postdoctoral Research Fellow.
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Preface

This book began life as a doctoral thesis. I originally expected the thesis
to focus less on the UN Security Council’s sanctions practice and more
on theoretical questions arising from the Council’s application of sanc-
tions. However, early in my research [ discovered that most books on UN
sanctions analysed sanctions from a broad policy perspective and did
not pay too much attention to the finer print of the provisions of
Security Council resolutions that establish and modify each UN sanc-
tions regime. Although there were valuable studies of this type concern-
ing individual sanctions regimes, there was no central source tracing
the evolution of the Security Council’s many sanctions regimes. I thus
began to prepare the summaries of UN sanctions regimes that feature in
Appendix 2. Once [ had completed these summaries, | moved on to the
challenging assignment of describing and analysing the contours of the
UN sanctions system.

Just as I did not originally set out to describe the UN sanctions
system, neither did I intend to explore the relationship between
those sanctions and the rule of law. I had planned to analyse the
legitimacy of sanctions, which I still consider to be an extremely
important theme. But on 24 September 2003 I witnessed a Security
Council debate on justice and the rule of law, culminating in the
adoption of a Security Council presidential statement affirming the
vital importance of the rule of law in the Council’s work. [ immediately
began to wonder whether the Council’s commitment to the rule of law
might be said to extend to its own sanctions system. How would the
Council’s sanctions practice measure up when viewed through a rule
of law lens? What lessons might be learned from such an analysis and
how might they be used to strengthen the Council’s future sanctions
policy and practice?

Xix



XX PREFACE

This book therefore has two basic aims: to describe the evolution of
UN sanctions and to examine the relationship between sanctions and
the rule of law. The book’s practical goal is to advance policy proposals
for improving the rule of law performance of UN sanctions. But my
major hope is modest: I hope that readers find the following pages
interesting and helpful, whether they are seasoned sanctions policy-
makers or students engaging with sanctions for the very first time.

I am indebted to many people, whose support, guidance and inspira-
tion have helped to shape this book. | owe a particular debt to the
University of Tasmania Faculty of Law and my PhD supervisors:
Professor Stuart Kaye, for his exemplary mentorship; Professors
Donald Chalmers and Margaret Otlowski, for their kind and generous
support; and Professor Ryszard Piotrowicz, for his guidance with early
research. I would also like to thank my PhD examiners, Professors Ivan
Shearer and Gerry Simpson, for their helpful suggestions on improving
the manuscript.

My writing and thinking have benefited from the thoughtful and
challenging feedback of colleagues and friends. Warm thanks are due
to Nehal Bhuta, Michael Bliss, Hilary Charlesworth, Gino Dal Pont,
Peter Danchin, Laura Grenfell, John Langmore and Fred Soltau. My
practical understanding of Security Council decision-making was
enriched by working in the UN’s Security Council Affairs Division
from 2001 to 2004. My comprehension of how sanctions apply on the
ground was deepened by working with the UN Mission in Liberia from
2004 to 2006. I learned an enormous amount from UN colleagues,
including Ademola Araoye, Babafemi Badejo, Tatiana Cosio, Comfort
Ero, Susan Hulton, Nicole Lannegrace, Aleksandar Martinovic, Linda
Perkin, Joseph Stephanides, James Sutterlin, Satya Tripathi and
Raisedon Zenenga.

I have enjoyed strong institutional support while preparing this book.
The University of Tasmania Faculty of Law provided me with a generous
postdoctoral research fellowship, in order to begin refining the manu-
script. The writing process has been concluded at the Australian
National University, where I enjoy warm support from colleagues at
the Centre for International Governance and Justice and the Regulatory
Institutions Network. I would also like to thank Finola O’Sullivan,
Brenda Burke and the copy-editing team at Cambridge for their diligent
work on this book.

Most of all, I thank from the bottom of my heart my wonderful
family. To Reia, Nicolas, Eloise and Eleonore Anquet and Kim and Bob
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Henderson, thank you for your ever-cheerful encouragement. To
Stephanie and Lyndsay Farrall, thank you for your unstinting support
and for being such amazing role-models. And to my incredible wife Lyn
Nguyen Henderson, thank you for your keen proofreading eye, your
strategic advice and your boundless love and care.

Australian National University, Canberra, January 2007



Abbreviations

AJIL
AMIS
AU
AYBIL
BYIL
CPPCG

CSCE
CTC

cY

DJILP
DPRK
DRC

EC
ECOMOG

ECOWAS
EJIL

EU

FRY
FRYSM
GA
GEMAP

GIA
GRL
GYIL

American Journal of International Law

African Union Observer Mission in Sudan

African Union

Australian Yearbook of International Law

British Yearbook of International Law

Convention on the Prevention and Punishment of the
Crime of Genocide

Conference on Security and Cooperation in Europe
UN Counterterrorism Committee

Conference on Yugoslavia

Denver Journal of International Law and Policy
Democratic People’s Republic of Korea

Democratic Republic of the Congo

European Community

Monitoring Group of the Economic Community of West
African States

Economic Community of West African States
European Journal of International Law

European Union

Federal Republic of Yugoslavia

Federal Republic of Yugoslavia (Serbia and Montenegro)
General Assembly

Governance and Economic Management Assistance
Program

Governor’s Island Agreement

Goods Review List

German Yearbook of International Law



ABBREVIATIONS xxiii

HIL) Harvard International Law Journal

IAEA International Atomic Energy Agency

IATA International Air Transport Association

ICAO International Civil Aviation Organization

ICC International Criminal Court

ICCPR International Covenant on Civil and Political Rights

ICESCR International Covenant on Economic, Social and
Cultural Rights

ICFY International Conference on the Former Yugoslavia

ICIR International Commission of Inquiry on Rwanda

ICISS International Commission on Intervention and State
Responsibility

IC] International Court of Justice

ICLQ International and Comparative Law Quarterly

ICRC International Committee of the Red Cross

ICTR International Criminal Tribunal for Rwanda

ICTY International Criminal Tribunal for Yugoslavia

IFOR Multinational Implementation Force

IGAD Intergovernmental Authority on Development

ILJ International Law Journal

ILM International Legal Materials

ILR International Law Review

JIL Journal of International Law

KFOR International Security Forces in Kosovo

LAS League of Arab States

LR Law Review

LURD Liberians United for Reconciliation and Democracy

MODEL Movement for Democracy in Liberia

MONUC United Nations Organization Mission in the DRC

NATO North Atlantic Treaty Organization

NJIL Nordic Journal of International Law

NPT Treaty on Non Proliferation of Nuclear Weapons

NTGL National Transitional Government of Liberia

NYUJILP New York University Journal of International law
and Politics

OAS Organization of American States

OAU Organization of African Unity

OFFP Oil-for-Food Programme

OHCHR Office of the High Commissioner for Human Rights



XXiv ABBREVIATIONS

OIP
OSCE
PCASED

Res.
RUF
SADC
SAM

SAMCOMM

SC
SCOR
SICI
SLA
TLCP

UNAMSIL
UNASOG
UNCC
UNCLOS
UNCIO

UNGA
UNGAR
UNHCR
UNIIIC

UNITA
UNITAF

UNMICI
UNMIH
UNMIK

UNMIS
UNMOVIC

UNOCI

Office of the Iraq Programme

Organization for Security and Cooperation in Europe
Economic Community of West African States
Programme for Coordination and Assistance for
Security and Development

Resolution

Revolutionary United Front

Southern African Develop Community

Sanctions Assistance Mission

Sanctions Assistance Missions Communications Centre
Security Council

UN Security Council Official Records

Sudan International Commission of Inquiry

Sudan Liberation Army

Transnational Law & Contemporary Problems

United Kingdom

United Nations

United Nations Assistance Mission in Sierra Leone
United Nations Aouzou Strip Observer Group

United Nations Compensation Commission

United Nations Convention on the Law of the Sea
United Nations Conference on International
Organization

United Nations General Assembly

United Nations General Assembly Resolution

United Nations High Commissioner for Refugees
United Nations International Independent Investigation
Commission

National Union for the Total Independence of Angola
United Task Force

United Nations Mine Action Service

United Nations Mission in Cote d’'Ivoire

United Nations Mission in Haiti

United Nations Mission in Kosovo

United Nations Mission in Liberia

United Nations Mission in Sudan

United Nations Monitoring Verification and Inspection
Commission

United Nations Operation in Coéte d’Ivoire



UNOL
UNOMIL
UNOMSIL
UNOSOM
UNPREDEP
UNPROFOR
UNSC
UNSCOM
UNSCR
UNSG

Us

VJIL

\/ele}

WEU

WMD

ABBREVIATIONS

United Nations Office in Liberia

United Nations Observer Mission in Liberia
United Nations Observer Mission in Sierra Leone
United Nations Operation in Somalia

United Nations Preventive Deployment Force
United Nations Protection Force

United Nations Security Council

United Nations Special Commission

United Nations Security Council Resolution
United Nations Secretary-General

United States

Virginia Journal of International Law

World Customs Organization

Western European Union

Weapons of Mass Destruction



Contents

Preface
Abbreviations

Part1 Setting the scene

1

2 Towards a pragmatic rule of law model for UN

Introducing UN sanctions

sanctions

PartII The evolution of the UN sanctions

3 From Aegina to Abyssinia: a prehistory of UN

4

framework

sanctions
Sanctions under the UN Charter

Part III UN sanctions in practice

5

6

7

Establishing the legal basis for sanctions:
identifying threats and invoking Chapter VII
Delineating the scope of sanctions and
identifying targets

Fine-tuning sanctions: setting objectives,
applying time-limits and minimising
negative consequences

Delegating responsibility for sanctions
administration and monitoring

page xix
xxii

14

43

45
58

79
81

106

133

146



CONTENTS

Part IV Strengthening the rule of law

9 Rule of law weaknesses in the UN sanctions system
10 Strengthening the rule of law performance of
the UN sanctions system
11 Concluding remarks

Appendix 1: Summary of policy recommendations
Appendix 2: Summaries of UN sanctions regimes
Appendix 3: Tables

Bibliography
Index

183
185
230
241
244
247
464

493
524



Extended table of contents

Preface page xix
Abbreviations xxii
PartI Setting the scene 1
1 Introducing UN sanctions 3
1. Defining UN sanctions 6
2. Central contention and key objectives 10
3. The path ahead 11
2 Towards a pragmatic rule of law model for UN
sanctions 14
1. The relevance of the rule of law to the
UN Security Council’s activities 15
1.1 The Council’s close relationship with and
reliance upon law 16
1.2 The increasing emphasis upon the rule of law
in Security Council practice 18
2. The promise and perils of the rule of law 24
2.1 The scholarly crisis concerning the rule of law 26
2.2 Salvaging the rule of law from scholarly crisis 30
3. Towards a pragmatic rule of law model for UN sanctions 32
3.1 The rule of law through the eyes of the Security
Council 32
3.2 The rule of law through the eyes of the
UN Secretary-General 35
3.3 Scholarly explorations of the relationship between
the Security Council and the rule of law 36
3.4 Constructing a pragmatic rule of law model for
sanctions decision-making 39
i. Transparency 40



viii

EXTENDED TABLE OF CONTENTS

ii. Consistency
iii. Equality
iv. Due process
v. Proportionality
3.5 A framework for subsequent analysis

Part II The evolution of the UN sanctions

framework

3 From Aegina to Abyssinia: a prehistory of UN sanctions

1. Sanctions in ancient and medieval times
2. Sanctions under classic international law
2.1 Retorsion
2.2 Reprisals
2.3 Pacific blockade
2.4 The possibilities and limitations of
pre-twentieth-century sanctions
3. Sanctions under the League of Nations system
3.1 The League of Nations sanctions provision
3.2 The League of Nations sanctions experiment
against Italy
4. Learning from the League’s experience
Sanctions under the UN Charter
1. A fresh approach to collective security
1.1 An incentive for the great powers: the veto
1.2 Incentives for lesser powers: the UN purposes
and principles
1.3 The UN’s principal organs
2. The UN Security Council’s sanctions powers
2.1 The sanctions trigger: Article 39
2.2 The UN Charter’s sanctions provision: Article 41
2.3 Other sanctions-related Chapter VII provisions:
Articles 48 and 50
2.4 The binding character of Article 41 sanctions
3. The question of the limits upon the Security Council’s
sanctions powers
3.1 Potential Charter-based limits on the Council’s
sanctions powers
3.2 Peremptory norms as a potential limit upon the
Council's sanctions powers
3.3 The possibility of judicial review of Security
Council sanctions
3.4 The Security Council’s enduring power

41
41
41
41
42

43

45
45
47
48
49
50

51
52
53

54
56
58
58
59

60
61

62
63

65

65

68

68

71

73
75



EXTENDED TABLE OF CONTENTS

4. The Charter’s implementation lacuna and the organic
evolution of the UN sanctions system

Part III UN sanctions in practice

5 Establishing the legal basis for sanctions: identifying
threats and invoking Chapter VII
1. Determining the existence of a threat to the peace,
breach of the peace or act of aggression
1.1 Must the Security Council make a determination
under Article 39 before applying sanctions?
1.2 Threats to the peace
i. Threats with a clear international dimension
(a) States with an aggressive history and the
potential to possess or produce weapons
of mass destruction
(b) International terrorism
(c) International conflict
(d) Interference
ii. Threats arising from internal crisis
(a) The denial of the right to self-determination
by a racist minority regime
(b) Apartheid
(c) General civil war
(d) Seizure of power from a democratically
elected government
(e) The use or threat of military force by rebel
groups against a government
(f) Serious humanitarian crises
(g) The violation of a minority’s fundamental
rights
1.3 Breaches of the peace
1.4 Acts of aggression
2. Invoking Article 41 and Chapter VII of the Charter
6 Delineating the scope of sanctions and identifying
targets
1. The many types of UN sanctions
1.1 Economic and financial sanctions
i. Comprehensive economic sanctions
(a) Humanitarian exemptions from
comprehensive sanctions
(b) Other exemptions from comprehensive
sanctions

76

79

81

82

82
85
86

86
87
90
91
92

92
94
95

97

98
100

101
102
103
105

106
106
107
107

108

109



