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FOREWORD

Of The Pilgrim’s Progress, Huckleberry Finn said that he ‘read consider-
able in it now and then’, and that ‘the statements was interesting, but
tough’. To the quite small body of persons who have ‘read in’ them, the
documents constituting the Energy Charter Treaty may or may not have
been interesting, but they will surely have found them tough. In contrast
with the ICSID Convention, which as a text is a masterpiece of multi-
national drafting even though as a practical source of rules it lacks spine,
the Energy Charter Treaty is an uncouth thicket from which even an inter-
ested person could well recoil. Nevertheless, although the field of view
is narrow and highly particular, it is important in theory as well as in
practice, and calls for an informed, readable and scholarly monograph.
This is what the present work supplies.

Since this is a foreword, not a review, I must with difficulty abstain from
offering a personal appraisal of international energy law and practice; of
dispute resolution in that field; and of the crippling inconsistencies in
the jurisprudence of bilateral investment treaty disputes, now apparently
incurable. The books get longer and longer, and so do the awards, whilst
colloquia, study groups, task forces and the like continue to proliferate,
often producing book-length records of their proceedings; yet in the
absence of a doctrine of binding precedent there is currently no means of
imposing order where it is needed. Although notable talents continue to
be involved, the entire area of study seems to be heading for a thrombosis.

This bleak landscape offers an almost irresistible invitation to wade
in with proposals for a remedy. But only ‘almost, for the urge to add
another pebble to the pile must be resisted, particularly in a foreword,
whose writer is not given the broad licence to deploy his own ideas and
personality conferred on a reviewer. A foreword must be about the book
itself, not the contributor. The task is more limited, and more practical,
namely to encourage a prospective reader to partake of what is on offer.

Quite often, a foreword is perfunctory, the fruits of no more than dip-
ping into the book, or even its index, and the writer of it quite frequently
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Xiv FOREWORD

contributes only as a favour to the author or publisher. Not so here. With
pleasure and profit, as advertisements used to say, I read the whole book
straight through. This is a tribute, not only to the clarity of the language
but also to careful structuring which enables the essence of the Energy
Charter regime to be perceived amidst the tangled foliage. These features
make the book an ideal primer for those lacking an extensive acquaintance
with the subject.

There is, however, much more to it than that, for the authors offer
balanced accounts of selected practical and conceptual issues. The balance
and the selection are important. A schoolgirl’s celebrated review of a book,
on The Elephant, read: “This book tells you more about the elephant than
you want to know’, and one or two of the otherwise excellent works on
the kindred topic of bilateral investment treaty disputes are handicapped
by a similar surpltus of material. In the present writer’s opinion the text of
this trail-blazing work avoids surfeit whilst at the same time furnishing
most readers with what they require. I am glad to commend Settlement
of Investment Disputes under the Energy Charter Treaty as an enterprising,
scholarly and useful volume with a very promising future ahead of it.

Lord Mustill PC LLD FBA 24 Lincoln’s Inn Fields
London WC2



PREFACE

The difficulties which face the scholar or practitioner of international
investment law in the second decade of the twenty-first century do not
include a lack of reading material. The authors of a further contribution
ought therefore to begin with a defence of their decision to make it.

Qurs, put shortly, is that the Energy Charter Treaty’s provisions on
investor—state dispute settlement deserve an up-to-date study of their
own. Although the Treaty is limited in its application to just one field of
international investment — energy — that field is of great significance and
sensitivity, and is one in which the interests of states in attracting foreign
investment on the one hand and on the other in regulating the conduct of
foreign investors are inevitably in a state of real or potential tension. And
what it lacks in breadth of subject-matter the Energy Charter Treaty makes
up for in the number of its signatories: some forty-six countries and the
European Union are parties (another state applies the Treaty provisionally
and Russia must apply the Treaty for twenty years to all investments made
until 18 October 2009). The Energy Charter Treaty is, in short, a very
important treaty whose provisions ought to be well understood by all
parties and by all relevant investors. Yet in truth the Treaty is not always
easy to understand and the meaning of many of its provisions remains
obscure.

In writing this study we have had three main aims. First, to describe
clearly the Treaty’s principal investor—state dispute resolution provisions.
Second, to think — in rather more detail than would be possible in a
work on international investment protection law generally — about the
meaning of those provisions, especially the ones which give rise to the
most difficulty. When we conceived this project, we planned to fulfil
this aim simply by identifying points of difficulty and the arguments on
each side. We found this an impossible limitation to keep to and have
instead felt free to state our views. Whether or not readers agree with
them, we hope that we have thereby contributed to the fulfilment of our
third aim: to stimulate debate and thereby contribute in a small way to the
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Xvi PREFACE

development of an area of law which in many ways is still in its infancy. For,
although the corpus of arbitral case law on bilateral investment treaties
is vast (and sometimes highly relevant), very few cases have yet been
determined under the Treaty itself and much remains open to debate.

We gratefully acknowledge the insights into the Energy Charter Treaty,
and into the field of international investment protection generally, pro-
vided by papers and discussion at conferences organised by the Energy
Charter Secretariat and attended by us in Washington DC in 2007 and in
Brussels in 2009. We are grateful to Liz Heathfield for her help in conceiv-
ing this book. We thank James Dingemans QC for agreeing to act as our
consultant editor and for his valuable assistance both in that capacity and
in discussions about real cases. The views stated in this book are, however,
ours alone; nor are they put forward to represent the views of any client.
Errors, too, are ours.

Kim Hughes of Cambridge University Press has given us much guid-
ance and shown great patience when the many other pressures of our
professional and academic lives got in the way. Kate Ollerenshaw has been
an astute and tactful copy-editor. We are extremely grateful. Above all
we thank our respective families, of whose company the Energy Charter
Treaty, interesting though it is, has deprived us for an unconscionably
long time.

We have tried to state the law as at 1 August 2010.

Thomas Roe Matthew Happold
London Luxembourg



TABLE OF CASES

European Court of Human Rights

Behramiv. France; Saramativ. France, Germany and Norway (2007) 45 EHRR
SE10 181, 182

Bosphorus Hava Yollart Turizm ve Ticaret Anonim Sirketi v. Republic of Ireland (2006)
42 EHRR 1 95, 184

Matthews v. United Kingdom (1999) 28 EHRR 361 183—4

OAO Neftyanaya Kompaniya Yukosv. Russia, ECHR appl no. 14902/04, Admissibility
Decision, 29 January 2010 188n

European Court of Justice

Commission of the European Communities v. Austria (Case C-205/06) [2009] 2 CMLR
50 89-90n, 172n

Commission of the European Communities v. Finland (Case C-118/07) [2010] All ER
(EC) 558 89-90n, 172n

Commission of the European Communities v. Republic of Ireland (Case C-459/03)
[2006] ECR 1-4635 94n

Commission of the European Communities v. Sweden (Case C-249/06) [2009] 2 CMLR
49 89-90n, 172n

Eco Swiss China Time Ltd v. Benetton International NV (Case C-126/97) [1999] ECR
1-3055 103n

European Parliament v. Council of the European Union (Case C-316/91) [1994] ECR
1-625 175

Francev. Commission of the European Communities (Case C-327/91) [1994] ECR
1-3641 179n

Kadiv. Council of the European Union and Commission of the European Communities,
Opinion of Advocate General Maduro (Case C-402/05P) [2008] ECR 1-635, [2009]
1 AC 1225 97

NV Algemene Transport- en Expeditie Onderneming van Gend en Loos v. Netherlands
Administratie der Belastingen (Case 26-62) [1963] ECR 1 96-7, 102n

Opinion 1/91 (Draft Treaty on a European Economic Area) {1991] ECR I-1061 96-7n

Parti ecologiste ‘Les Verts’v. Parliament (Case 294/83) [1986] ECR 1339 96n

xvii



xviil TABLE OF CASES

International Court of Justice

Case concerning Elettronica Sicula, 20 July 1989, IC] Rep (1989) 15 117

Case concerning Oil Platforms (Islamic Republic of Iran v. United States of America),
1996 ICJ Rep 803 28, 43n, 45n, 46n

Kasikili/Sedudu Island ( Botswana v. Namibia), Judgment, 1999 IC] Rep 1045 28n

LaGrand (Germany v. United States of America), IC] Rep 2001 7n, 165n

North Sea Continental Shelf cases (FRG v. Netherlands/FRG v. Denmark), IC] Rep
1969 110-11n

Territorial Dispute (Libyan Arab Jamahiriya v. Chad), Judgment, 1996 IC] Rep 6 28n

Permanent Court of International Justice

Jurisdiction of the Courts of Danzig, PCIJ Series C, No. 14-1 7n
Mavrommatis Palestine Concessions case { Greece v. United Kingdowm), PCI], Series A,
No. 2 (1924) 1

Arbitral Tribunals and Claims Commissions*

AAPLv. Sri Lanka, Award, 27 June 1990 53n

ADF Group v. United States of America, Award, 9 January 2003 110, 112n

AES Corp v. Argentina, Decision on Jurisdiction, 26 April 2005 36-7

AES Summit Generation Ltd v. Republic of Hungary (ICSID Case No. ARB/01/04) 90

AES Summit Generation Ltd and AES-Tisza Erémfii Kft. v. Republic of Hungary (1CSID
Case No. ARB/07/22) 90-1, 173

Alstom Power Italia SpA, Alstom SpA v. Mongolia (ICSID Case no. ARB/04/10) (settled
13 March 2003) 55n

Amco v. Indonesia, Award, 20 November 1984 165n

AMTOV. Ukraine, Award, 26 March 2008 48, 66, 78, 79, 83n, 131n, 164n

Asian Agricultural Products Ltd v. Sri Lanka, Final Award, 27 June 1990, 30 ILM
577 115n

Azurixv. Argentina, Award, 14 July 2006 116, 126, 127

Biloune and Marine Drive Complex Ltd v. Ghana Investments Centre and the
Government of Ghana, Award on Jurisdiction and Liability, 27 October 1989, 95 ILR
184 120n

Biwater Gauff (Tanzania) Ltd v. Tanzania, Award, 24 July 2008 57n

Case No. A/18 (1984) 5 Iran-US Cl Trib Rep 251 (Full Tribunal, Iran-US Claims
Tribunal) 65n, 93n

* Most modern awards of arbitral tribunals constituted under bilateral and multilateral
investment treaties are freely available on the internet. The authors have consulted in
particular the Investment Treaty Arbitration website maintained by the Faculty of Law
of the University of Victoria (http://italaw.uvic.ca). The majority of references to arbitral
awards are, accordingly, identified by name and date only.



TABLE OF CASES xix

Champion Trading Company v. Egypt (ICSID Case No. ARB/02/9), Decision on
Jurisdiction, 21 October 2003 65n

CME Czech Republic BV'v. Czech Republic, Partial Award, 13 September 2001 28n, 63n

CMS v. Argentina, Decision on Jurisdiction, 17 July 2003 53n

Compatiid de Aguas del Aconquija SA and Vivendi Universal v. Argentina, Award,
21 November 2000 120-1

Compafiié de Aguas del Aconquija SA and Vivendi Universal v. Argentina, Decision on
Annulment, 3 July 2002 120-2, 139, 150n, 158n

Compaiid del Desarrollo de Santa Elena SA v. Costa Rica, Award (Final), 17 February
2000 135n

CSOB v. Slovak Republic, Decision on Jurisdiction, 24 May 1999 49n

Eastern Sugar BV v. Czech Republic, Partial Award, 27 March 2007 89n, 94n

El Paso Energy International Co v. Argentina, Decision on Jurisdiction, 27 April
2006 30,113, 124-5n

Electrabel SA v. Republic of Hungary (ICSID Case No. ARB/07/19) 90-1, 173

EnCana Corporationv. Ecuador, LCIA Case No. UN3481, Award, 3 February 2006 191n

Enron Corporation and Ponderosa Assets LP v. Argentina, Decision on Jurisdiction,
14 January 2004 137n

Enron Corporation and Ponderosa Assets LPv. Argentina, Award, 22 May 2007 117

Ethyl Corporation v. Canada, Decision on Jurisdiction, 24 June 1998 137n

Eureko BV v. Poland, Partial Award, 19 August 2005 125

Fedax NV v. Venezuela, Decision on Jurisdiction, 11 July 1997 57, 60, 61, 64n

Fraportv. Philippines, Award, 16 August 2007 87n

GAMIv. Mexico, Award, 15 November 2004 53n

Generation Ukraine Incv. Ukraine, Award, 13 September 2003 78, 82n, 83n

Genin v. Estonia, Award, 25 June 2001 53n

Glamis Gold Ltd v. United States of America, Award, 8 June 2008 110n, 114n

Goetzv. Burundi, Award, 10 February 1999 137n

Hoachoozo Palestine Land and Development case (American-Turkish Claims Settlement
under the Agreement of 24 December 1923) 49

Impregilo SpA v. Pakistan, Decision on Jurisdiction, 22 April 2005 121-2, 126, 127

Inceysa Vallisoletana v. El Salvador, Award, 2 August 2006 87n

Inmaris Perestroika Sailing Maritime Services GmbH v. Ukraine, Decision on
Jurisdiction, 8 March 2010 44n

Kardassopoulos v. Georgia, Decision on Jurisdiction, 6 July 2007 44, 51-2, 53, 57,
70—4n, 167-8n

Lanco International Incv. Argentina, Decision on Jurisdiction, 8 December 1998 150

LESI and ASTALDI v. Algeria, Decision on Jurisdiction, 12 July 2006 58

LG&E v. Argenting, Decision on Liability, 3 October 2006 117

Loewen v. United States of America, Decision on Jurisdiction, 9 January 2001 141n,
165n

Maffeziniv. Spain, Award on Jurisdiction, 25 January 2000 128, 129



XX TABLE OF CASES

Malaysian Historical Salvors Sdn Bhd v. Malaysia, Decision on Application for
Annulment, 16 April 2009 55-6, 57, 58n, 153n

Methanex Corp v. United States of America, Partial Award, 7 August 2002 28n, 30n

Mitchell v. Congo, Decision on Annulment, 1 November 2006 57, 58n

Mondev International Ltd v. United States of America, Award, 11 October 2002 28n,
110-11n, 130-1n, 141n, 165n

MOX Plant Case (Ireland v. United Kingdom), Order on Request for Provisional
Measures, 3 December 2001 33, 37

Neer (United States of America v. Mexico), United States — Mexico General Claims
Commission, (1926) 4 RIAA 60 2,108-9, 110

Noble Ventures Incv. Romania, Award, 12 October 2005 30, 125n, 126-7n, 170n

North American Dredging Co v. Mexico (1926-7) IV RIAA 26 150, 151n

Nykomb Synergetics Technology Holding v. Latvia, Award, 16 December 2003 140-1,
165n

Olguinv. Paraguay (ICSID Case No. ARB/98/5), Award, 26 July 2001 65n

Pan American Energy LLC and BP Argentina Exploration Company v. Argentina,
Decision on Preliminary Objections, 27 July 2006 124-5n

Pantechniki SA Contractors & Engineers v. Albania, Award, 28 July 2009 57n

Petrobart Ltd v. Kyrgyz Republic, Award, 29 March 2005 56, 60-3, 64, 6970, 143n,
153n, 156n

Plama Consortium Ltd v. Bulgaria, Decision on Jurisdiction, 5 February 2005 34-5, 43,
44, 45, 54, 79, 80-2, 83—4, 85-6, §7-8n, 129n

Pope & Talbot Incv. Canada, Award on the Merits, 10 April 2001 109, 110, 111-12n,
118n

Romak SA v. Uzbekistan, Award, 26 November 2009 56

Ronald S Lauder v. Czech Republic, Award (Final), 3 September 2001 137n

Rumeli Telekom AS v. Kazakhstan, Decision of the ad hoc Committee, 25 March
2010 158-9

Salini Costruttori SpA and Italstrade SpA v. Jordan, Award of 15 November 2004 43n,
45n, 129n

Salini Costruttori and Italstrade v. Morocco, Decision on Jurisdiction, 23 July 2001 57,
60, 61, 64n, 87n

Saluka Investments BV v. Czech Republic, Partial Award, 17 March 2006 28, 30-1, 59,
114n, 116n

S. D. Myers Inc v. Canada, First Partial Award, 13 November 2000 109

Siemens AG v. Argentina, Award on Jurisdiction, 3 August 2004 128n

Siemens AG v. Argentina, Award, 6 February 2007 116, 125n

Société de Surveillance SA v. Pakistan, Decision on Jurisdiction, 6 August 2003 123,
137n

Société de Surveillance SA v. Philippines, Decision of the Tribunal on Objections to
Jurisdiction, 29 January 2004 28, 30, 123—4n



TABLE OF CASES xxi

Société de Surveillance SA v. Philippines, Order of the Tribunal on Further Proceedings,
17 December 2007 123—4n

Soufrakiv. United Arab Emirates, Award, 7 July 2004 38n, 93n

Suez, Sociedad General de Aguas de Barcelona v. Argentina, Decision on Liability,
30 July 2010 112n

Tecnicas Medioambientales Tecmed SA v. Mexico, Award, 29 May 2003 128n

Trans-Global Petroleum Incv. Jordan, Decision on the Respondent’s Objection under
Rule 41(5) of the ICSID Arbitration Rules, 12 May 2008 44n

United States — Standards for Reformulated and Conventional Gasoline (WTO Appellate
Body Report) WT/DS2/AB/R (29 April 1996) 129

Vattenfall ABv. Federal Republic of Germany (ICSID Case No. ARB/09/6) (claim
registered 17 April 2009) 59n

Waste Management Incv. Mexico (No. 2), Decision on Preliminary Objections, 26 June
2002 142n

Waste Management Incv. Mexico, Final Award, 30 April 2004 108-9n, 121-2n

Woodruff case (1903-5) IX RIAA 213 150, 151n

Yukos Universal Ltd v. Russia, Hulley Enterprises Ltd v. Russia and Veteran Petroleum
Ltd v. Russia, Interim Awards on Jurisdiction and Admissibility, 30 November
2009 68, 70, 73, 747, 79, 82, 84, 85n, 86n, 147n, 188n

Canada

Mexico v. Metalclad Corporation, 2001 BCSC 664, (2001) 89 BCLR (3d) 359 111-12n

Switzerland

Arab Organization for Industrialization v. Westland Helicopters Ltd, 80 ILR 652 (1988)
(Swiss Federal Supreme Court). 177-8

United Kingdom

Civilian War Claimants Association v. The King [1932] AC 14 1-2n

Dallah Estate and Tourism Holding Company v. Ministry of Religious Affairs,
Government of Pakistan [2009] EWCA Civ 755, [2010] 2 WLR 805 (affirmed [2010]
UKSC 46 {2010] 3 WLR 1472) 40n, 42n, 160—In

Ecuador v. Occidental Exploration and Production Co [2005] EWCA Civ 1116, [2006]
QB 432 6,94n

Essex County Council v. Premier Recycling Ltd [2006] EWHC 3594 (TCC), [2007] BLR
233 103n

Investors’ Compensation Scheme Ltd v. West Bromwich Building Society [1998] 1 WLR
896 56n

J. H. Rayner (Mincing Lane) Ltd v. Department of Trade and Industry [1990] 2 AC 418
(House of Lords) 143, 177—8n



xxii TABLE OF CASES

Lesotho Highlands Development Authority v. Impregilo SpA [2005] UKHL 43, [2006] 1
AC 221 40n

Mutasa v. Attorney-General [1980] QB 114 1n

O’Neill v, Phillips [1999] 1 WLR 1092 112n

R (Abassi) v. Secretary of State for Foreign and Commonwealth Affairs [2002] EWCA Civ
1598, [2003] UKHRR 76 1n

Reliance Industries Ltd v. Enron Oil and Gas India Ltd [2002] 1 Lloyd’s Rep. 645 157n

Rustomjee v. The Queen (1876) 1 QBD 487 1-2n

Shell Egypt West Manzala GmbH v. Dana Gas Egypt Ltd [2009] EWHC 2097 (Comm),
[2010] Bus LR D53 103n

Stretford v. Football Association [2007] EWCA Civ 238, [2007] 2 Lloyd’s Rep 31 151n

Thoburn v. Sunderland City Council [2002] EWHC 195 (Admin), [2003] QB 151 147n,
177n

United States

San Juan Cellular Telephone Co v. Public Service Commission 967 F.2d 683 (1st
Cir.1992) 188n



2.

3.

CONTENTS

Foreword page xiil
Preface xv
Table of cases xvii

Introduction: international treaty arbitration and the
Energy Charter Treaty 1

1. Investment treaty arbitration: origins and
characteristics 1

2. The Energy Charter Treaty: origins and negotiating
history 7

3. Main provisions of the Energy Charter Treaty and
related instruments 13

4. Institutional aspects of the Energy Charter Treaty and the
Energy Charter process 22

The applicable law 27

1. Introduction 27

2. Interpreting the Energy Charter Treaty 27

3. The role of national law 37

Availability of dispute settlement under Article 26 39
1. Introduction — jurisdiction and admissibility 39

2. Jurisdiction 41

3. Provisional application 67

4. Article 17 — denial of advantages 77

5. Misconduct on the part of the Investor 87

ix



CONTENTS

European Union law and the Energy Charter Treaty 89
1. Introduction 89
2. Investment disputes within the EU 91

3. Investment disputes between member states and Investors of
non-member states 98

4. Dispute settlement under Article 26 and the
European Union 100

Substantive law 104
1. Introduction 104

2. The scope of Part III of the ECT: investment promotion
versus investment protection 104

Procedure 136

1. Introduction 136

2. Amicable settlement 136

3. No requirement of exhaustion of remedies 138
4

. The claimant’s choice between options under
Article 26(2) 142

w

. Exceptions to host states’ consent 146

6. Factors determining the claimant’s choice of international
arbitration forum 152

7. Powers of a tribunal constituted pursuant to
Article 26 161

Contracting Parties’ international responsibility for breaches
of Part III of the ECT 163

1. Introduction 163
2. State responsibility under the ECT 163

3. International responsibility of international organisations
under the ECT 171

Taxation 186
1. Introduction 186



CONTENTS

2. Taxation and most-favoured nation and national treatment
(Article 10(2) and (7)) 188

3. Taxation and the prohibition on expropriation
(Article 13) 190

4. Transfers related to investments 194

Appendix A: Selected provisions of the Energy
Charter Treaty 195
Appendix B: Signatories to the Energy Charter Treaty 225
Bibliography 226
Index 234



Introduction

International treaty arbitration and
the Energy Charter Treaty

1. Investment treaty arbitration: origins and characteristics

In the beginning was diplomatic protection. Modern international invest-
ment treaties seek to provide agreed rules concerning a state’s conduct
towards foreigners who invest in its territory and a neutral forum for
the settlement of disputes between states and such investors. The aim
is to promote foreign investment and thus economic development. But
this is a relatively recent phenomenon. Traditionally, international law
afforded private persons no rights. Only states had legal personality in
international law. Only states had rights, duties and the capacity to bring
claims to assert their rights. States were obliged to treat foreign investors in
accordance with an ‘international minimum standard’ but this obligation
could only be enforced by the aggrieved investor’s state of nationality.
Indeed, the obligation was seen as being owed not to the investor but
to its state. As the Permanent Court of International Justice explained
in 1924:

by taking up the case of one of its subjects and by resorting to diplomatic
action or international judicial proceedings on his behalf, a state is in
reality asserting its own right, the right to ensure, in the person of its
subjects, respect for the rules of international law.!

Diplomatic protection had three major disadvantages. First, from the
perspective of the injured investor, it was unsatisfactory because it gave
its state of nationality complete discretion whether to make a claim on its
behalf or not, the rights in question belonging not to it but to its state.
Claims could be pursued (or not), compromised or abandoned as the
state thought politically expedient.? Even when compensation was paid, a

1 Mavrommatis Palestine Concessions case (Greece v. United Kingdom), PCIJ, Series A,
No. 2 (1924), 12.

2 See Mutasav. Attorney-General [1980] QB 114 and R (Abassi) v. Secretary of State for Foreign
and Commonwealth Affairs [2002] EWCA Civ 1598, [2003] UKHRR 76.
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