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 Art and Cultural Property Law of the Section on Legal Practice; and
¢ Intellectual Property and Entertainment of the Section on Business Law.
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Encouraging and facilitating communications about issues concerning all
aspects of the law relating to the art market, international transactions in works
of art, cultural property law and museum law, is the mandate of the IBA Art
and Cultural Property Law Committee. Recent conferences and panels
included subjects as diverse as culture and tourism, museums and the new
media, UNIDROIT, international trade in works of art, and gifts of art to
museums. Programmes are often sited in historic residences, museums, and
other venues of interest to Committee members.
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Introduction

Barbara Hoffman

The new information technologies have pushed to the forefront the use of
images for commercial products as software companies with an expanded
appetite for images search to acquire rights to scan photographs of paintings
digitally in libraries, photo and film archives and museum collections
worldwide.

The London-based Art Newspaper writes, ‘“We are witnessing a wholesale
transformation of the market for photographic archives or “stock photography”
— the sale and distribution of pictures for newspapers, advertising agencies,
graphic and television agencies. The market is worth $1 billion and has an
annual growth rate of 10-15%.” Getty Images possesses an archive of more than
30 million pictures, 15 million of which are in the Hulton Getty archive.
Other competitors are Kodak, the Image Bank, and Visual Communication in
England and Corbis, a wholly owned subsidiary of Microsoft. In 1997, the
turnover of Getty Images was $100 million dollars with a gross profit margin of
62 per cent in 1997 figures. Mark Getty states that ‘the development of the
internet reminds us that in about seven to eight years time 90% of images will
be distributed digitally over the net.’

The Corbis Corporation (www.Corbis.com), the publishing subsidiary of
Microsoft, has amassed more than 20 million images in its collection, from
various sources with the strategy of providing two products: (1) a multimedia
stock agency; (2) a series of databases available either via CD-ROM or through
an electronic network. Corbis, however, has yet to build up its distribution
network and ranks tenth in sales.

‘I do have a love of art,” Bill Gates, CEO of Microsoft, has said, ‘but this is
also very much a business opportunity.” (The name Corbis is derived from
‘Core Business’.) Gates initially attempted to purchase exclusive digital rights
from museums worldwide and was quickly rebuffed by the museum world.
Contrary to the belief of some, the National Gallery, London has not sold its
usage rights exclusively to Microsoft or Corbis. Corbis, however, has
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successfully negotiated limited digital rights deals with Vatican Museum Rome
(IBM has digitized manuscripts in the Vatican Library), the Louvre, Paris, the
Seattle Art Museum, the Barnes Foundation, the National Gallery and other
cultural institutions. In most cases, the agreement entered into with these
museums has been a non-exclusive licence agreement for a short period of
time which provides the museum with approval and control over the use of
images licensed to third parties. While the copyright, if any, in the underlying
image is not conveyed, Corbis claims to own a copyright in the digital image.
The purchase of the Bettman Picture Library by Corbis is by far its biggest step
toward building a huge library of digitally stored images. Many of these images
are purportedly in the public domain, which means the image can be used
without the permission of the author, because the image was never protected
by copyright or the copyright has expired. For those works protected by
copyright, purchase of the Bettman archive includes a grant to Corbis of the
archive’s proprietary rights, including copyright.

The World Wide Web, which transforms sites on the Internet into a
graphical interface, has been incorporated by museums like the Smithsonian,
the Whitney Museum, Montreal’s Museum of Fine Arts, the Warhol Museum,
and the Los Angeles County Museum as a medium to make exhibitions,
curatorial and archival material available globally. Le Web Museum in Paris,
with images pirated from galleries around the world, sends out over 3 million
pages of electronic information each week. Originally called Le Web Louvre,
it was obliged to change its name by lawyers for the Louvre Museum (based on
French intellectual property law) even though most of the works on the web
site are public domain images. The Espirit project TISUS, funded by the
European Commission in the IV Framework Programme in Information
Technology, deals with the creation and the use of a distributed on-line library
of historical collections of textiles held by museums and schools. Currently two
museums: the Museé de Tissus in Lyon and the Benaki Museum in Athens,
two schools: ENSCII/ANAT in Paris and Instituto Tecnico della Seta in
Como, and a designer association in Como are joining the project.! The
website for the Museum of Modern Art in New York (“MOMA”) had an
estimated 1.2 million users in 1997 with visits approaching actual museum
attendance in 1997 (1.65 million). One section of the site is devoted to artist’s
projects (http://www.moma.org). The Dia Center for the Arts in New York
has commissioned artists such as Susan Hiller, Claude Closky, Cheryl Donega,
and Tony Oursler, to produce original art for its website since 1995.
http://www.diacenter.org.

As museums race to get on line, they are having to rethink concepts basic to
their operations. Museum directors throughout the world are using multimedia
technology to open up their collections to the public, at the same time such

! Discussed at EVA’97 Brussels—Convergence: Creating the Future in Electronic Imaging &

the Visual Arts in Brussels, Belgium (26 November 1997).
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collections are viewed as financial assets to contribute to the bottom line. On
the other hand, museums must respect the legitimate interests of rights holders
— artists, donors and the institutions themselves. On the other hand, museums
have an obligation to the public to make their collections reasonably available
for research, teaching and the education of the public. To avoid the minefields
of legal issues surrounding copyright, Elizabeth Brown, Director of the
National Museum of American Art in Washington, DC, which offers an array
of museum images on the Internet subscription service, America Online,
revealed that her museum will focus mainly on online distribution of holdings
that are not specifically copyrighted to other owners or artists — ‘institutions
with alternatives will tend to avoid or diminish involvement with living artists.
It will be much more difficult for the arts to find a new basis in society if
yesterday’s legal structure is allowed to shackle the greatest potentialities of the
new media.”?

In educational institutions, museums, film and photo archives and libraries,
where images have long played a central role, the future use of digital imagery
in teaching and research has emerged as one of the central concerns. As
American art historian Charles S. Rhyne noted:

‘In conducting research, art historians browse photographs, slides, reproductions in
books, and other images as avidly as statisticians study numbers... . For the great
majority of art historians, who consider the visual experience of the work of art an
essential part of its study, no image can fully satisfy... . In contrast, artists most
intensively press the demand for free manipulation and innovative use of computer
images... . The best education, like the best research, requires flexibility and free
exploration... . Images on most CD-ROM'’s and photo CD’s become educationally
useful when they are copied onto institutional file servers, where thousands of images
can be accessed by many different viewers at the same time... . In large classes where
expensive art books cannot be assigned for study, computer images offer for the first
time the possibility of assigning high quality color images for student study... . But it
may eventually be in the seemingly prosaic provision of an immense number of new,
higher quality images, not entirely dependent on but stimulated by the new
technology, that digital imagery makes its most significant contribution.”

The electronic revolution is taking educational institutions, museums, archives,
and libraries into unchartered legal and technological terrain, causing concerns
particularly in the museum and higher education community about the
intellectual, aesthetic, and institutional implications of converting visual images
to electronic form. It is not only museums which are rethinking concepts basic
to their operations such as ‘stewardship’ and ‘exhibition’ as well as copyright,

Remarks at Panel Discussion, Conference on Intellectual Property Rights and the Arts. The
Impact of New Technologies, 43 (13 Dec. 1994) (on file with the author) (sponsored by the
New York International Festival of the Arts).

Charles S. Rhyne, ‘Computer Images for Research, Teaching, and Publication in Art
History and Related Disciplines,” Visual Resources 12 (1996), pp. 20-25.
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connoisseurship, and control; universities, archives, libraries, and study centres
are reexamining issues such as the development of international standards for
the capture, storage, transmission, and description of images, and the resolution
of the complex issues of copyright and fair use.* Image archives are both a gold
mine and a minefield of intellectual property.

At the same time that digital technologies provide significant opportunity to
software companies, publishers, on-line services, cultural institutions, artists,
galleries and art educators to explore innovative ways to display, reproduce,
study, share, store and create visual images on line and in CD Rom, they pose
a challenge to the legal framework for copyright and licensing in cyberspace.

How can images be distributed over networks without compromising their
integrity? In the new electronic world, will students be able to freely incorporate
into a class report images of works in their local museum? Will museums and
archives be able to share with local educational institutions a database of images
in their collection made available via a networked environment or on CD-
ROM? Will such sharing take place internationally? If so on what terms? Who
are the rights holders and what are the appropriate mechanisms for managing
rights to use images and compensating rights holders for their use?

In theory, the use of images in the new media raises the same thorny and as
yet unresolved issues as in the traditional print media. Yet, the nature of digital
images makes more obvious the legal and ethical problems that are still
unresolved in the print media.

The new digital technologies permit image, sound, and text to be digitized
into zeros and ones; stored and replicated with ease in copies as perfect as the
original; permit existing works to be incorporated into new works; and
increase the potential for unauthorized alteration and appropriation of
copyrighted work. To a far greater extent than photocopying, the digital
technologies have eroded traditional roles and boundaries among authors and
users, content owners, service providers, producers, publishers and distributors,
making it imperative to seek a balance between access to images and protection
of authors and publishers’ economic and moral rights. Over the past decade,
computer technology itself has forced lawmakers and judges worldwide to
reconsider, and in some cases redefine copyright doctrine in such areas as
originality authorship, fixation, reproduction, infringement and limitations.

Robert A. Baron, a US museum computer consultant, has written that
central to all work in the visual arts and the key to our electronic future is the
process of finding and using images. We need to know how our online age
will affect our range and depth of access, how mundane affairs such as
researching images and obtaining permission to sue those images will be
affected, and how the mores of a digital and electronic present will affect how
we use our customary resources in the future.’

Ibid., p. 35.
Robert A. Baron, ‘Digital Fever: A Scholar’s Copyright Dilemma,” Museum Management and
Curatorship 15 (1996), pp. 49-64.

5
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The global information infrastructure and the World Wide Web have
facilitated the merging of massive data storage with interactive hypermedia.
Information technology is providing the ability to digitize (via high speed
international networks) the cultural and academic libraries of the world, to
transmit images across the globe, and to provide software producers,
consumers, scholars and educators with remote access to the treasures of these
libraries. It may be unclear, however, how copyright and other intellectual
property rules apply since the simultaneous transmission of digital images to
computers worldwide often implicates inconsistent legal regimes. Not only
copyright regimes, but trademark, moral rights, rights of publicity, privacy,
unfair competition and database protection differ in scope and method of
protection.

The objective of this publication is to discuss the special legal concerns and
issues in exploiting film, photographic and museum archives and collections by
creating electronic or digital image archives and collections and using such
archives and collections for commercial exploitation, research, education and
artistic production. The digital information environment cannot be contained
within the border of any one country. Inevitably, the full exploitation by
museums, archives, and educational institutions of the new technologies will
require links to an extensive global network. Thus, an understanding of various
national laws which provide the legal framework which govern the use and
display the images is both instructive and necessary.® Software producers and
others who seek to exploit museum, film, and photo archives commercially
must also be aware of the international context and the laws of countries in
which their product will be distributed.

There is a general recognition that there will have to be a better
understanding of how the differing systems of countries can be made to
cooperate whenever an image, book or database is uploaded from one country
and downloaded, distributed and copied in another. Questions include: when
does copyright infringement occur; who will have a cause of action to sue;

‘The European Economic Community is developing two telecommunications computer
networks, one linking libraries, the other linking museums and technical partners. A Visual
Arts Network for the Exchange of Cultural Knowledge (VAN-EYCK, http://www.bbk.
ac.uk/Departments/HisotryOfArt/van_eyck.html) will provide cross-library access to art
history photographic archives and texts. It will link The Witt Library, Courtauld Institute of
Art, London: The RKD (Rijksbureau Voor Kunsthisorische Documentatie), The Hague;
Cruickshank-Glin Archive, Trinity College, Dublin; Birkbeck College, London; Utrecht
University & Vasari Ltd. Telecommunications links to be used include EURO ISDN and
academic research telecommunications facilities. A European MuseumsNetwork will
provide cross-museum access to images of works in the participating museum collections
with accompanying text. It will link museums in Lisbon, Madrid, Paris, The Hague,
Bremen, Bremerhaven, Copenhagen, and Hamburg, and provide interactive multimedia
access for museum visitors.” See Rhyne, n. 3 above, p. 44, n. 24; Achim Lipp, ‘Towards The
Electronic Kunst and Wunderkammer: Spinning on the European MuseumsNetwork EMN,’
Visual Resources 10, pp. 101-118.
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what national law will apply; what other intellectual property rights are
implicated; and what will be the role of national treament?’

Given both the importance of copyright to the new media and international
efforts at harmonization of national laws by the European Union and through
the Berne Convention administered by WIPO (World Intellectual Property
Organisation), it is appropriate that this publication had its genesis in a
programme co-sponsored by Committee 20 of the General Practice Section and
Committee L of the Business Law Section of the International Bar Association at
the IBA’s New Delhi Conference, India 1997 entitled ‘Copyright and Other
Intellectual Property Issues in the Use of Motion Picture Archives, Photo
Archives and Museum Collections in the New Media’. Papers presented at the
programme have been updated and additional essays have been commissioned for
this publication, which has as its primary focus the copyright and other
intellectual property issues, which grow out of the commercial exploitation and
digitization of images in film and photo, archives and museum collections.
Because many users of film, photo and museum archives in the new media will
involve multimedia applications, additional articles on music licensing and music
website use have been commissioned. Topics and issues considered from a
policy, legal and practical standpoint include:

* integrity and authorship issues, including multiple authorship issues, in the
reproduction of images from motion picture, photo and museum archives
and collections;

* protection of motion picture and photo archives, and museum collections as
databases or under trademark principles;

 differences in national legal regimes, including the scope of copyright
protection, duration and distinction between published and unpublished works;

* copyright protection for digitized versions of public domain works;

» efforts at international harmonization, the EC directive and other initiatives;

* fair use or fair dealing in a global networked environment;

* the role of collecting societies;

* rghts of publicity and privacy;

* recent legislative initiatives in Germany, India, Japan, the United Kingdom,
the United States, the European Union and WIPO;

* licensing issues with respect to film, photo and museum collections,
including both text, image and music;

* practical drafting tips for a digital future, including CD-Rom and on-line
licensing agreements for the exploitation of images in picture archives and
museum collections by software providers and others and, for the use by
museums, of the intellectual property of others.

Thirteen muldfaceted articles written by prominent intellectual property
lawyers and government officials discuss various issues in the exploitation and

7 Columbia _Journal of World Business, 22 March 1996.
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protection of motion picture, photographic and museum collections in the
new media. The essays present a national perspective with submissions from
Argentina, France, Germany, India, Japan, Malaysia, the United States and the
United Kingdom as well as a discussion of efforts at international
harmonization including the World Intellectual Property Organization
(“WIPO”) Copyright Treaties and the European Commission Data Base
Directive and the European Commission Proposal on the Harmonisation of
Certain Aspects of Copyright and Related Rights in the Information Society.®
Collectively the articles draw together and highlight the key differences and
similarities in national regimes with respect to copyright and how such
differences may impact the creation, exploitation and protection of digital
image archives.

In addition to copyright issues, the articles discuss other intellectual property
rights which may effect the exploitation of digital image collections such as the
rights of publicity and privacy and trademark law. Several articles discuss
alternative forms of protection of digital image archives as databases or under
theories of trademark or anti-competition law. As noted above, two articles
focus on the use of music in the new media.

The editor and contributing authors intend that this publication provide
practical and useful information on the current state of the law as it relates to
the creation, profitable exploitation and protection of museum, film and photo
archives. This book is designed to assist the players in the on-line image or
multimedia business and their attorneys to navigate the minefields successfully.

8 A diplomatic conference held in Geneva in 1996 produced two new treaties. The two

WIPO Treaties are known as the WIPO Copyright Treaty (the WIPO Copyright Treaty)
and WIPO Performances and Phonogram Treaty (the Phonogram Treaty). The Copyright
Treaty, which concerns ‘literary and artistic’ works, is, in the large part, intended to extend
the protection of the Beme Convention into the digital domain. The Phonogram Treaty
addresses the rights of producers and performers in sound recordings.

Under the WIPO Copyright Treaty, computer programs will be protected as literary
works; collective works may be copyrightable based upon the expressive or creative
selection or arrangement of the elements, regardless of the copyrightability of those
individual elements; authors shall be entitled to the exclusive right of public distribution
(subject to the first sale doctrine, as individual nations may elect).

Communication to the Public. Article 8 of the WIPO Copyright Treaty establishes a new
right, which gives authors the right of ‘authorizing any communication to the public of
their works, by wire or wireless means, including the making available to the public of their
works in such a way that members of the public may access these works from a place and at
a time individually chosen by them.’
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