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CHAPTER 1

ADVANCED LEGAL RESEARCH:
(GETTING STARTED

1.1 WHAT THIS BOOK IS ABOUT

As a lawyer, an important part of your job is to advise your client on
the law and on its implications for your client’s affairs, both prospectively
and within the context of litigation. Your responsibility encompasses being
as sure as possible about what the law is not, as well as what the law is, on
any particular subject. Establishing a negative proposition through re-
search, an exigency which arises constantly in legal practice, requires a
very sure hand. In order to answer questions from your client or from the
court about the law authoritatively and confidently, you must know that
you have looked for the law in all the right places. Hence, the title of this
book.

As a student of advanced legal research, you are already familiar with
the nuts and bolts of legal information. Cases and statutes are no longer
alien or frightening creatures to you, but rather the eagerly-sought tools
which you know you need for your daily work. But as you shoulder more
and greater research responsibilities, as you graduate from canned re-
search exercises to the real world, you will want to ensure that you know
where you have to look to do your job competently and reliably. This book,
we hope, will help you learn to do just that.

In the old days, finding the law was a jumpy sort of process, involving
the use of multiple sources, some of which were interconnected, which had
grown up as historical fruits of the evolution of American legal publishing.
Legal research instruction focused on how to use each of these legal
publications, most of which were either unique or had rival publications
which were essentially the same in structure. Many of the great research
treatises, such as Cohen, Berring and Olson’s How fto Find the Law and
Price, Bitner and Bysiewicz’s Effective Legal Research, concern themselves
primarily with the description and illumination of these discrete publica-
tions.

Today, on the other hand, the information which emanates from the
sources of legal authority is available from many suppliers, packaged in

1



2 ADVANCED LEGAL RESEARCH: GETTING STARTED Cu1

many different formats and combinations. Accordingly, today’s legal re-
searchers need to focus more on the information they are looking for, and
less on any particular publication. In today’s arena, you can no longer rely
on any one publisher to have covered the field for you. The scope and
coverage handled by a given publisher is influenced by competing licensing
agreements, distribution networks, and both economic and political pres-
sures that go beyond what the legal research market would seem logically
to dictate. Researchers need to navigate through the shifting sands of the
legal publishing world to locate all the information that they, as a matter
of their own professional competency, deem necessary to the task at hand.

1.2 WHAT THIS BOOK IS NOT ABOUT

This book is about legal research, not about general research conduct-
ed by lawyers, which, of course, also happens all the time. Today’s lawyer
is called upon to argue from statistics, from marketing data out of the
business world, from medical arcana, and from most other fields of human
endeavor that furnish the background of discord. In order to construct
their arguments and to master those anticipated from their opponents,
lawyers may need to research facts or background in areas far afield from
the law. Such research, since it is not specifically legal research, falls
outside the scope of this book.

This book is also not about current awareness. All practicing lawyers
have the responsibility of keeping up to date on legal developments in
their areas of expertise, so as to be able to spot issues and recognize
emerging problems or opportunities for their clients. Every area of prac-
tice has its own array of electronic news outlets and you will have the
ability (and the obligation) to keep abreast of these. Moreover, many of
the print sources discussed in this book arrive in the law practitioner’s
establishment fairly bristling with aids to maintaining such current
awareness. Each volume of West’s National Reporter System, for example,
is chockablock with goodies intended for this purpose, e.g., tables of rules
of procedure cited in that volume, words and phrases judicially construed
in that volume, and so forth. These may, indeed, furnish the conscientious
attorney with passingly interesting reading. However, they rarely figure in
the process of active legal research, limited as they are to the tiny subset
of materials (albeit recent materials) included in the selfsame volume.
While we will occasionally mention some of these sources, we will focus
instead on those elements that contribute usefully to research on a specific
legal question rather than to speculative and abstract consideration of a
legal authority’s recent output.

1.3 WHY YOU MUST MAKE
A RESEARCH PLAN

As advanced legal research students, it is you who are advanced. You
are already somewhat versed in the law and know a bit about what you
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are looking for and about what problems you might encounter in finding
it. Perhaps the most common problem expressed by students beginning a
course in advanced legal research is the difficulty of knowing when to stop
searching. We have already mentioned the frequent and demanding obli-
gation to prove a negative through research. Yet the opposite, seemingly
simpler and more inviting task of establishing a positive legal proposition
is actually more fraught with peril because of this very problem of not
knowing when to stop. When looking for legal authority for a proposition,
the inexperienced legal researcher all too often falls prey to the “EURE-
KA!” syndrome, i.e., he finds something which supports his claim, and
calls it quits right there. In trying to prove a negative, on the other hand,
there is no treacherous “EUREKA! I have found it!” moment. There are
only slowly mounting indications that you have, in fact, done enough: you
start to see no new authorities cited, you have made a rational research
plan and you have carried it out.

The importance of making a rational and informed research plan
cannot be overemphasized. By making such a plan (in writing, please,
since this is tantamount to a contract with yourself!), you can avoid the
pitfall of settling for the first (or fifth) plausible answer you encounter,
when your conclusion is based on still incomplete research. This pitfall
yawns all the larger in the electronic world. The speed and facility of
flitting from one source to another in the multitasking environment
makes it easy to fall into the trap of basically random research stabs at
each new source; this leads to sketchy results, inviting error and defeat.

The research plan can save you from this all too common fate.
Basically, the purpose of the research plan is twofold. First, it ensures that
you have built checks into your research that will keep you from reaching
unwarranted conclusions. Second, once carried out, it provides the struec-
ture for logical and orderly documentation of what you have done. This
documentation is particularly important when you do not find anything
that satisfies the requested conditions, since the worth of your negative
findings lies wholly in your testimony of where you looked. This also
applies when you did find something, your document trail serving to
validate its appropriateness.

1.4 DOCUMENTING WHAT
YOU FIND: CITATIONS

Documenting the fulfillment of your research plan should be done in
such a way as to allow both today’s and tomorrow’s researchers to follow
your trail easily. Such is the principle behind the sometimes irritating but
nonetheless monumentally helpful rules of legal citation, such as (pre-
eminently) those enshrined in the Bluebook. But in your own personal
research writeups, you need not restrict yourself to leaving a trail univer-
sally legible to any and all researchers wherever they may be. You can and
should feel free to enrich your paper trail with additional comments and



