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PREFACE

In the 21" century, the spiralling increase in cross-border flows of intangible property has
become a major international taxation issue, and arguably rhe main issue facing revenue
authorities, multinational enterprises and tax practitioners around the world. Not only is
an increasingly significant role being played by transactions involving intellectual
property in the ever-expanding global economy, but the manifold complexities associated
with identifying, valuing and transferring intangibles make this an issue requiring a
creative review of existing transfer pricing methodologies and techniques.

In the United States, a nation at the forefront in transnational dealings and that has
promulgated the most sophisticated, comprehensive and aggressive transfer pricing rules,
it is generally acknowledged that the business environment has undergone dramatic
changes vis-a-vis the importance of intangible assets in international dealings during the
last two decades, requiring a fresh look at this issue.

In Europe, in response to the growing concern regarding the tax treatment of
intangibles in international transactions, the Organisation for Economic Cooperation and
Development, an organization which facilitates the increasing economic interdependence
of the developed countries by harmonizing as far as possible their systems of business
taxation, issued Chapter VI of its Transfer Pricing Guidelines for Multinational
Enterprises and Tax Administrations in March 1996. This chapter deals with Special
Considerations for Intangible Property, and attempts to address the difficulties of
evaluating intangible property transactions for transfer pricing purposes.

Likewise, in the 1990s Australia realized the importance of a competitive high
technology industry to its future economy, and the need to ensure the adequate taxation
of the cross-border supply of intangibles. The need for a more in-depth analysis of the
methodologies for the taxation of intangibles has been acknowledged.

A comparative analysis of the US, OECD and Australian perspectives on the transfer
pricing of intangible assets therefore represents an examination of attitudes at the
forefront of this rapidly evolving area of taxation law. (It should be borne in mind that
Australia signed the world's first transfer pricing Advance Pricing Agreement with the
US in 1991). Both new avenues and key concepts are explored in an attempt to realize an
improved transfer pricing policy for intangible transactions in the new millennium.

This book not only highlights the current problems encountered in inter-affiliate
transactions of intangible property, but also attempts to offer a variety of solutions to
these problems. Chapter | illustrates how the tax treatment of intangibles in the context
of transfer pricing has become a major international tax concern. Chapter 2 focuses on
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Preface

certain definitional issues which are vital to an understanding of transfer pricing in the
wider context, and also to an understanding of the specific issue of the transfer pricing of
intangibles from a comparative viewpoint. It addresses issues related to an application of
the arm's length principle to intangible asset transactions. Chapter 3 examines the
determination of legal and economic ownership of group intangible assets, along with the
thorny issue of intangible asset valuation and transfer. Chapter 4 considers the transfer
pricing methodologies utilized in determining an arm's length consideration for intangible
property, including transaction-based and profit-based methodologies.

In Chapter 5, global formulary apportionment is considered as a possible solution to
the specific problems of inter-affiliate transfers of intangibles. Chapter 6 discusses the
transfer pricing documentation requirements in both the United States and Australia,
along with the penalties for non-compliance. It offers recommendations for the resolution
of problems experienced with these documentation requirements. Chapter 7 examines the
available administrative approaches to the resolution of transfer pricing disputes, while
Chapter 8 offers an in-depth investigation of the advantages and disadvantages of
utilizing an Advance Pricing Agreement to overcome some of the inherent difficulties of
cross-border intangible asset transfers. Chapter 9 summarizes and highlights the main
recommendations made in the previous chapters.

This book is based on my doctoral thesis at Bond University, Gold Coast, Australia. I
would like to extend my deepest thanks to Professor Duncan Bentley, my thesis
supervisor, for his invaluable direction and guidance, and for his excellent
recommendations throughout the writing of this book. I would also like to thank Mr.
Peter Murphy, ATO Tax Counsel, International for agreeing to an interview and for
providing me with information.

My appreciation goes to the indefatigable members of the Inter-Library Loans
Department at Bond University: Lee Coleman, Joseph Buttigieg and Lyn Moore. I would
also like to express my gratitude to Graham Johnson, Liaison Librarian, for his
outstanding assistance.

I am grateful for the helpful advice on publishing this book offered by Professor Ross
Buckley.

Finally, very special thanks to Peter, for being a constant source of love,
encouragement and support.

Michelle Markham
Gold Coast, Australia
January 2005
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