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Preface and acknowledgements

This book is a recently revised version of my doctoral dissertation which was
undertaken at the University of Hamburg, Institute for the Law of the Sea and
Maritime Law, and accepted in June 2002. I have tried to state the law as it was
on 1 October 2001 although the careful reader will note that in a number of
aspects more recent developments have been included.

The idea of this book was born in August 1999 when the question of the
status of the precautionary principle in the Law of the Sea arrived at the
International Tribunal for the Law of the Sea in the Southern Bluefin Tuna Cases.
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of the Sea, and at New York University where I enjoyed the status of a visiting
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had help and inspiration from a lot of different people. First of all, I am indebted
to Prof. Dr. Rainer Lagoni for the encouragement and enduring support he gave
me in writing this book and, finally, for making the first review on the
dissertation. To this end I would also like to thank Prof. Dr. Koch for his second
review of the dissertation. I am also indebted to Gabriele Gottsche-Wanli, Legal
Officer at the United Nations Division for the Law of the Sea, for inspiring me
with her profound knowledge in all areas of the law of the sea and for spending
countless hours in discussions with me exchanging ideas on the thesis which were
most valuable and contributed greatly for the development of this book. Further, I
am indebted to Prof. Philippe Sands who raised my interest in international
environmental law at London University (School of Oriental and Asian Studies)
and supported my application as visiting scholar at New York University where I
spent a most fruitful time establishing the foundation for this book. To this end I
am tremendously indebted to the New York University, in particular Prof.
Richard Stewart, for supporting my studies. In addition, I should also thank Dr.
Ximena Hinrichs, Legal Officer at the International Tribunal for the Law of the
Sea, for inspiring me to writing this book and her continuing support throughout
the whole process. This book would never have been written without her.
Moreover, I would like to thank Matthias Buck, Roda Verheyen, Vera Rodenhoff
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and Alex Rydmark who provided me with substantial, invaluable food for thought
when writing this book.

I should also thank Radu Popa, from the international law section of NYU
law library, and Ellen Schaffer, from the library of the International Tribunal for
the Law of the Sea who helped me tremendously in the research for this book.

Extra thanks must also go to numerous friends who never tired in their
support, in particular Philipp Mainzer for making it possible for me to pursue
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support. Without their help writing this book clearly would not have been
possible.
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Andreas Kraemer, Director of Ecologic, Institute for International and European
Environmental Policy, who generously supported the publishing process and my
colleagues Katy Thiele for her enormous assistance and stamina in making this
book camera-ready and Jan Altman-Schevitz for proof-reading it and improving
the language. Needless to say that any remaining errors or omissions remain my
full responsibility.

Simon Marr

Ecologic, Institute for International and European Environmental Policy
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Introduction

“Whatever we think of the value of a recognized rule - whether we approve or condemn i,
whether we want to retain, abolish, or replace it - we must first of1 all know whether it is
really a recognized rule of law at all, and what are its commands.”

Only recently, the precautionary principle has begun to play a remarkable role in
international litigation. On 27 August 1999 the International Tribunal for the Law
of the Sea,” in a dispute between Australia, New Zealand and Japan requested the
parties to refrain immediately from conducting an experimental fishing
programme (EFP) of Southern Bluefin Tuna (SBT), which Japan had undertaken
unilaterally.’ Interestingly, the Tribunal adopted this Order in the face of scientific
uncertainties of the parental biomass within the stock of SBT. Environmental
action in the face of scientific uncertainties, however, has been the litmus test for
the precautionary principle for the last decade. Thus, the decision prompted a
number of commentators to suspect that the Tribunal, while not expressly
referring to the precautionary principle, had nonetheless applied it.*

Besides its application to the Southern Bluefin Tuna Cases, however, the
precautionary principle applies to almost all areas of human activity that might

" Lassa Oppenheim, “The Science of International Law: Its Task and Method”, (1908)
2 AJIL, pp. 313-356, pp. 314-315.

[hereinafter referred to as: Tribunal].

*  The Southern Bluefin Tuna Cases, New Zealand, Australia v. Japan (1999)
International Tribunal for the Law of the Sea, see infra Chapter 7.5; (1999) 38 /LM,
pp. 1624-1656; www.itlos.org/start2_en.html (visited 06.09.2002). See also, Barbara
Kwiatkowska, “The Southern Bluefin Tuna Cases”, (2000) 15 IJMCL, pp. 1-36;
Simon Marr, “The Southern Bluefin Tuna Cases: The Precautionary Approach and
Conservation and Management of Fish Resources™, (2000) 11 European Journal of
International Law, pp. 815-832; Adriana Fabra, “The LOSC and the Implementation
of the Precautionary Principle”, in Brunnée and Hey (eds) 10 Yearbook of
International Environmental Law 1999 (Oxford University Press, 2000) pp. 15-24, p.
17; David Freestone, “Caution or Precaution ‘A Rose By Any Other Name™, ibid.,
pp. 25-32, p. 32; Orrego Vicuiia, “From the 1983 Bering Sea Fur — Seals Case or the
1999 Southern Bluefin Tuna Cases: A Century of Efforts at Conservation of Living
Resources of the High Seas”, ibid., pp. 30-47, p. 44; Riidiger Wolfrum,
“Precautionary Principle”, in Jean Pierre Beurier et a/ (eds), New Technologies and
Law of the Marine Environment (Kluwer Law International, 1999) 55 International
Environmental Law and Policy Series, pp. 203-213, p. 211.

SN



2 The Precautionary Principle in the Law of the Sea

have an impact on health and the environment: states agreed upon a world wide
reduction of greenhouse gases, for instance, on the grounds of this principle.’
Furthermore, imports of genetically modified maize® or hormone treated beef’
have already been banned by states invoking it. In relation to the Law of the Sea
as well, there have been various calls via the precautionary principle to restrict
activities relating to fisheries, marine pollution and transports of radioactive and
hazardous substances.®

Against this background various questions still arise which make further
examination of the precautionary principle necessary. Many aspects of the
principle have yet to be clarified sufficiently, such as its status as a rule of
customary international law including its scope, addressee, triggering threshold,
precautionary action measures, and the principle’s eventual limits. It would seem
as if vagueness and ambiguity preclude more detailed evaluation of these
questions.’

Thus, the purpose of this study is to examine the present state of affairs
regarding the implementation of the precautionary principle in the law of the sea
in order to find a common understanding of it and to extract evidence of its
acceptance as part of customary international law.

The scope of the following investigation is limited by its primary focus
upon the precautionary principle in different sectors in the law of the sea, i.e.
pollution of the marine environment, conservation and management of marine
living resources, and transboundary transports of radioactive and hazardous
wastes. To this end it is important to scrutinize the precautionary principle on a
sector-by-sector basis,'” to find out whether it has been implemented differently in

> Sebastian Oberthiir and Hermann Ott, The Kyoto Protocol (Springer, 1999) p. 11.
Association Greenpeace France and others v. Ministére de I’ Agriculture et de la
Peche and others, European Court of Justice, Case C-6/99 (21 March 2000); for
further reference, see Wybe Douma, “Precautionary principle in the EU”, (1999) 9
RECIEL, pp. 132-143, p. 139.

EC Measures Concerning Meat and Meat Products (Hormones), Report of the WTO
Appellate Body, 16 January 1998, AB-1997-4; WT/DS26/AB/R, WT/DS48/AB/R,
available at: www.worldtradelaw.net/reports/wtoab/ec-hormones(ab).pdf (visited
06.09.2002).

®  See infra Chapters 4-8.

Lothar Giindling, “The Status of the Principle of Precautionary Action”, (1991)
International Journal of Estuarine and Coastal Law, pp. 23-30, pp. 27-28.

David Freestone, “Implementing Precaution Cautiously”, in Ellen Hey (ed.),
Developments in International Fisheries Law (Kluwer Law International, 1999) pp.
287-325, p. 299; a similar approach is taken by David VanderZwaag, who tries to get
a conceptual grip on the precautionary principle as it relates to marine environmental
protection, see David VanderZwaag, “The Precautionary Principle and Marine
Environmental Protection”, (2002) 33 Ocean Development & International Law, pp.
165-189; also Elisabeth Fisher argues along the same lines, when she highlights the
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various sectors. This thought is based on the assumption that in some sectors of
environmental law the effects of human activity on the environment and health
are sometimes easier to predict than in others. Also the scope and the intensity of
environmental precautionary action could be completely divergent in different
sectors. Thus, the implications of the precautionary principle could vary from
sector to sector."’ For example in modern risk assessment there is a separate
threshold for the relatively well known effects of the building of a dam upon the
flora and fauna as compared to the relatively unresolved effects of drift net or
beam trawler fishing upon the living organisms and the food chain in the oceans.
The same holds true in the case of the incineration of toxic substances, which
have unpredictable effects on the marine environment depending on amount,
natural circumstances and possible interactions with other toxic substances. The
intensity of the precautionary action can thus vary from the building of fish
ladders to the establishment of certain total allowable catch quotas of fish to a
complete ban on the most hazardous substances.

As environmental protection is difficult to restrict to specific sectors,
however, in some cases the scope has been extended to areas not directly linked to
the marine environment, e.g. air emissions of hazardous substances. This is
exemplified in Chapter 4, which draws upon national court decisions dealing in
most cases with the licensing requirements of the relative authorities and which
have no direct bearing on marine pollution. This examination takes them into
account since the overall sector in which the courts decided was that of
environmental protection. Hence they are secondarily related to the marine
environment and could serve as an indicator for the judiciability of the
precautionary principle in national jurisprudence.

Furthermore, this investigation is not meant to be exhaustive, but rather
focuses only on the most pertinent international or national implementations of
the precautionary principle in the relative sectors.

Chapter 1 sets out the history and some basic considerations of the
precautionary principle. Chapter 2 then identifies the key to the precautionary
principle as being science and its implications, Chapter 3 formulates limits to the
precautionary principle. The subsequent chapters then turn to the state practice in
the sectors pollution of the marine environment (Chapter 4), marine biodiversity

necessity to find a common understanding of the precautionary principle and notes
that “there is clearly a need to delincate and study more carefully the contexts in
which the precautionary principle is operating”, see Elizabeth Fisher, “Precaution,
Precaution Everywhere: Developing a *‘Common Understanding’ of the Precautionary
Principle in the European Community”, (2002) 9 Maastricht Journal of European and
Comparative Law, pp. 7-28, p. 26.

See in relation to German environmental law, Fritz Ossenbiihl, “Vorsorge als
Rechtsprinzip im Gesundheits-, Arbeits- und Umweltschutz”, (1986) 3 NVwZ, pp.
161-171, p. 164.
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(Chapter 5), dumping of radioactive and hazardous substances and incineration
(Chapter 6), conservation and management of marine living resources (Chapter 7)
and transboundary movements of radioactive and hazardous substances (Chapter
8). In these chapters, the implementations of the precautionary principle in
international agreements, national legislation and its application in litigation as far
as available will be scrutinized. Chapter 9 sets out the prerequisites for state
practice as accepted custom, which would also be the applied standard for
ultimately evaluating whether the precautionary principle has evolved into a rule
of customary law. Chapter 10, the final chapter of the study, will draw some
preliminary conclusions.



1  History and Overview of the Precautionary Principle

“The constitution of every society is unique. The constitution of all societies have in
» 12

common their operating principles as systems”.

The evolution of the precautionary principle in the international arena actually
began in the early 1980s but traces its origins to domestic legal systems, where it
has been considered as a legal principle since the 1970s.” There are also a
number of international agreements providing for precautionary mechanisms that
go back as far as 1952, such as The International Convention of the High Seas
Fisheries of the North Pacific, 1952, or The Convention on International Trade in
Endangered Species of Wild Flora and Fauna, 1973 (CITES).

Concerning the marine environment, the precautionary principle attracted
considerable attention at the first North Sea Conference in 1984." Soon thereafter
it was incorporated into a number of policy declarations' and by the end of the
1980s it also found its way into binding agreements.' More than anything, it
provides guidance for environmental decision making, in situations when policy
makers face scientific uncertainty. It has been incorporated in a vast number of
international policy documents'’ as well as international agreements,'® a number

> Philip Allot, Eunomia — New Order for a New World (Oxford University Press, 1990)

p. 167.

Most notably the precautionary principle (Vorsorgeprinzip) has been featured in West

Germany's and Sweden’s legal system.

Peter Ehlers, “The History of the International North Sea Conferences”, in David

Freestone and Ton 1lstra, (eds), The North Sea: Basic Legal Documents on Regional

Environmental Co-operation (Kluwer Law International, 1991), pp. 3-14, p. 5.

15 UNEP, Decision 15/27 of the Fifteenth Council, 25 May 1989; 1976 Barcelona

Convention for the Protection of the Mediterranean Sea against Pollution, Article 6;

Sixth Meeting of the Contracting Parties, October 1989; Nordic Council’s Conference

on Pollution of the Seas, October 1989.

For example: Decision 89/1 of 14 June 1989, Oslo Commission; reproduced in

Freestone and 1lstra (eds), supra note 14, p. 119.

7 Art. VII, XV(ii), XVI(1) of the 1987 Ministerial Declaration of the Second North Sea
Conference; Principle 15 of the 1992 Rio Declaration; Paragraph 17.21 of Agenda 21;
United Nations General Assembly resolutions 44/225 of 22 December 1989 and
46/215 of 20 December 1991; Ministerial Declaration on the Protection of the Black
Sea (1993); Art. 7.5 FAO Code of Conduct for Responsible Fisheries (1995); Sintra

5



