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EDITORS’ PREFACE

There are some law cases where the injustice is so notorious and the in-
difference of the authorities so casual, that the reader can only scratch his
head and ask what was going on. I re Gault (1967) seems to be such a case.
That an alleged obscene telephone call, unproven (no evidence existed on
precisely who made the call or if it was made at all), unsubstantiated (the
alleged victim never gave testimony in court and obviously was not cross-
examined by counsel), and unrefuted (the suspect did not have the right
to confront the accuser, nor were his parents notified in timely fashion),
could lead to a young man’s incarceration for six years in a house of cor-
rection seems a scandalous miscarriage of justice. But the juvenile court
judge who handled the case and the Arizona Supreme Court that heard
an appeal from his handling of the case agreed that under Arizona law, the
discretion of the juvenile court system was unimpeachable. Fifteen-year-
old Gerald Gault could be punished far more severely than an adult for
an alleged offense with none of the procedural rights the U.S. Constitu-
tion guarantees adult defendants.

As in Globe, Arizona, where a neighbor complained that she thought
Gault had used obscene language in a telephone call, all over the coun-
try juvenile courts exercised similarly untrammeled discretion in a wide
variety of juvenile cases. The judges in these courts might or might not
be lawyers themselves and might or might not be learned in the law. De-
signed as a Progressive Era reform to remove juveniles from the adult
system’s harsh penalties and allow for flexible, child-friendly discretion,
by the 1960s the system was a creaking antiquity.

The case arose at a critical moment in the history of juvenile justice. In
the 1950s, the problem of juvenile delinquency became the subject of a na-
tional debate. Progressive psychological, criminological, and social work
authorities were pressing for a more sophisticated and socially aware defi-
nition of the problem that would replace older, spare-the-rod-spoil-the-
child customs, but local authorities often resisted. Some of the states had
introduced modifications in juvenile justice, a standard of “essential fair-
ness” replacing the no-rules of earlier days. But in Arizona, harsh correc-
tion, a kind of boot camp for bad boys and girls, was the preferred solution
of many juvenile court judges. At these correctional institutions, corporal
punishment was common—again subjecting youthful, often first-time
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offenders to physical harm that adult, more serious offenders did not face
in state and federal penitentiaries. Corrupted by the same system, in par-
ticular the absence of due process controls on the hearings, some judges in
juvenile courts became more arbitrary and tyrannical.

For the Supreme Court, the case came at the end of what constitutional
scholars call the “due process revolution,” a series of landmark cases in
which the Court extended the procedural protections of the Bill of Rights
to the states through the “incorporation” of the Fourteenth Amendment’s
due process and equal protection clauses. These cases included the impo-
sition of a right to counsel (provided by the state if the defendant could
not afford to pay), the right to confront accusers, protection against co-
ercion and self-incrimination, and the right to have access to evidence
that the prosecution would use in its case. In 1964, U.S. Supreme Court
Chief Justice Earl Warren had weighed in on the subject with a plea for
reform of juvenile justice. In the same year, Arizona senator Barry Gold-
water called for more law and order and less leniency in criminal courts.
In a sense, In re Gault was an appropriate test and coda to that sweeping
reformation of criminal justice practices.

Hidden not very far beneath the surface of the case were vexing ques-
tions about the status of children as citizens. Were they, until their ma-
jority, actually in the custody of their parents? Did not juvenile courts
merely duplicate (or assume) parents’ relatively untrammeled discretion
in punishing their children? What rights under the Constitution did chil-
dren have as persons apart from their families? These were questions that
went far beyond the possibility of a miscarriage of essential fairness in one
juvenile court.

Author David Tanenhaus’s informed, elegant, and fully persuasive in-
dictment of “the desert vision of punitive juvenile justice” takes the case
from a corner of Arizona all the way to the Supreme Court, and from the
frontier-like days after World War II up to the present controversies over
strip searches in our schools. He lets the evidence tell its own story, fol-
lowing the words of participants such as the Gault family, Pennsylvania
migrants to the copper mining country east of Phoenix. Arizona reformers
like Jesse Udall and hardliners like Robert McGhee speak their lines, and
we listen in. Lest anyone forget how important it is to have able counsel,
Tanenhaus introduces us to Amelia Lewis, the Gaults’ attorney, who took
on the state of Arizona and its legal officers. Her appeal to the Arizona
Supreme Court failed. In the words of Chief Justice Charles Bernstein,
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himself an early critic of the worst aspects of juvenile justice, the state
court agreed that “good intentions do not justify depriving a child of due
process of law,” but in Gault’s case the minimum requirements under the
state and federal constitutions had been met.

Lewis then turned to the Northern Arizona branch of the American
Civil Liberties Union, and they to the national office in New York. Direc-
tor Melvin Wulf would take the case to the Supreme Court, and Norman
Dorsen would spearhead the litigation. On the Court, newly appointed
Justice Abe Fortas was watching closely. As a lawyer, he had developed an
interest in juvenile justice reform. But opposition was brewing—federal-
ism, the cost of extending full procedural rights, and the brooding om-
nipresence of the law-enforcement community raised questions in some
jurists’ minds about interfering with the juvenile court judges’ discretion.

Tanenhaus cracks open the door to the Supreme Court conference
room and the chambers of the justices as Justice Fortas labors on his opin-
ion and other justices suggest changes. Is Iz r¢ Gault about a child’s rights
or his parents’ rights? Is it about federal-state relations? We will not reveal
how the Court decided the case or local courts’ compliance with the deci-
sion in later years, but from its first pages to its last, Tanenhaus’s retelling
is compelling reading and a cautionary tale.
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PROLOGUE

The titling of court cases is hardly inspirational. [z e Gault, 387 U.S. 1
(1967), the official citation for the first U.S. Supreme Court decision to
address what elements of due process the Constitution requires in a ju-
venile court proceeding, is a perfect example. Its title combines a Latin
phrase (i ¢ = “in the matter of”), a surname (Gault = Gerald Francis
Gault, born January 23, 1949), and reference information (i.e., volume 387
of United States Reports, beginning on page 1, and published in 1967). This
dry title, however, is only the beginning of a remarkable story about how
one teenager’s legal experiences during the early 196os in Globe, Arizona,
an isolated mining town, ultimately transformed American constitutional
law. At that time, fifteen-year-old Gerald Gault, like every other Ameri-
can girl and boy, had no constitutional rights to due process in a juvenile
court proceeding, even though a judge could declare him “delinquent”
and sentence him to be incarcerated in an “industrial school” until he cel-
ebrated his twenty-first birthday. In 1964, the year that the nation’s post—
World War II baby boom ended, seventy-one million Americans (more
than 36 percent of the population) were subject to the jurisdiction of aju-
venile court. As FBI Director J. Edgar Hoover testified to Congress, about
4 percent of American youth could expect to find themselves in juvenile
court.

The U.S. Supreme Court heard Gault near the end of its due process
revolution (1961-1968), which nationalized criminal procedure. Begin-
ning in 1961, the Warren Court extended protections in the Bill of Rights,
which had previously applied only in federal courts, to the accused and
defendants in state criminal courts. In Gauls, the issue was whether juvenile
courts, like adult criminal courts, must protect these constitutional rights,
such as the Fifth Amendment’s privilege against self-incrimination and
the Sixth Amendment’s guarantee of assistance of counsel. At the same
time that the Supreme Court decided to answer this question, the nation
was experiencing an ostensibly terrifying crime wave and persons under
eighteen years of age were responsible for more than 20 percent of all
police arrests and nearly 5o percent of all arrests for serious offenses. In
1964, juvenile courts committed 39,511 minors, including Gerald Gault, to
juvenile prisons. Others were prosecuted as adults in the criminal justice
system and sentenced to federal and state penitentiaries. In 1963 alone, for
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example, criminal courts sent 88,824 persons younger than eighteen years
of age to adult prison.

Gaulr is thus much more than a selection from the canon of American
constitutional law. It also invites serious analysis of tough questions about
the appropriate legal response to youth crime. How should juveniles who
break the law be treated? Should they be tried in the same criminal jus-
tice system that prosecutes and incarcerates adults? Or should their cases
instead be handled in a separate justice system designed specifically for
them? Should adolescents be treated more like young children or more
like adults? Should a fifteen-year-old, for example, be punished the same
way as either a ten-year-old or a thirty-year-old? Should chronological
age, mental capacity, prior record, alleged offense, or life history be fac-
tored into making these decisions?

As a historical study of a landmark Supreme Court decision, this book
cannot provide definitive answers to such normative questions. Yet the
past is a valuable place to begin this conversation. Studying the history
of the “juvenile court,” which admittedly sounds like a dusty set piece
from a Victorian drama, reminds us that crime and the state’s response to
it are legally defined categories of conduct that have changed dramati-
cally over time. In the American experience, legislatures have primarily
defined what is illegal, and appellate courts have used specific cases like
Gault to define how the state can respond legally to illegality. Thus, this
book examines why states initially created juvenile courts at the turn of
the twentieth century, and how they operated before and after the U.S.
Supreme Court’s landmark decision in Gault.

On one level, Gaulr is a story of revolutionary constitutionalism. But
it is also evidence of the tenacity of localism, often motivated by con-
servative impulses, in American legal history. In significant ways, the U.S.
Supreme Court could not alter the everyday administration of juvenile
justice in places like Globe, Arizona. Explaining such persistent continu-
ity is as important as chronicling the radical changes that did occur dur-
ing the 1960s. This book attempts to do both.

To contextualize Gault, from its Progressive Era roots to its recent for-
tieth anniversary, the book proceeds in three parts. Part I, Desert Justice,
examines the pre-history of the case. Chapter 1 begins with a 1952 scandal
at the Arizona Industrial School for Boys, popularly known as Fort Grant.
By examining the state response to the allegations that the superintendent
and his staff had inflicted cruel and unusual punishments on the school’s
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inmates, the chapter describes and analyzes the two competing visions of
juvenile justice in post—World War II Arizona. The first vision—progres-
sive juvenile justice—saw juvenile delinquency as primarily a psychologi-
cal condition that mental-health experts could treat and cure. The second
vision—desert juvenile justice—focused on a boy’s body, not his mind. Its
proponents believed in the efficacy of corporal punishment and impris-
onment. Even judges who abhorred the desert vision of punitive juvenile
justice had to commit minors to Fort Grant because it was the only se-
cure facility for male juvenile delinquents in Arizona. Gerald Gault spent
nearly six months at Fort Grant. Chapter 2 recounts how he ended up in
Fort Grant, his parents’ legal efforts to free him, and the Arizona Supreme
Court’s final ruling.

Part II, Legal Liberalism, places the subsequent litigation of Gault in
its ideological and constitutional contexts. Proponents of legal liberalism
believed in using federal courts as agents of change to help historically
disadvantaged groups in American society, such as African Americans,
women, children, and prisoners. Chapter 3 takes the reader from Arizona
to New York City to examine how the American Civil Liberties Union
(ACLU), the nation’s largest civil rights organization, litigated Gau/r dur-
ing the heyday of legal liberalism. It examines how ACLU lawyers con-
structed a legal argument that questioned the Progressive Era assumption
that juvenile courts fundamentally differed from criminal courts and
should not follow criminal procedure. These lawyers, led by New York
University law professor Norman Dorsen, argued that the Fourteenth
Amendment required juvenile courts to provide fundamental due pro-
cess rights during the adjudicatory stage of the process, when a judge
determined whether a child was delinquent. The chapter also discusses
Arizona’s rejoinder to the ACLU’s legal theory.

Chapter 4 takes the story from New York City to Washington, D.C, to
analyze the oral argument before the justices of the Warren Court on De-
cember 6, 1966. It then examines how the Supreme Court decided Gauls,
focusing primarily on Justice Abe Fortas’s majority opinion. On May 15,
1967, Fortas famously proclaimed, “Under our Constitution, the condition
of being a boy does not justify a kangaroo court.” The chapter also ana-
lyzes the concurring opinions, Justice Potter Stewart’s lone dissent, and
initial responses to the decision.

Part III, Just Deserts, explores the contested legacy of Gault. Chapter
s charts changes and continuity in juvenile justice from the aftermath of
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the decision until the present. In the process, it examines the Supreme
Court’s subsequent juvenile justice decisions. The chapter concludes that
two contexts help to explain the path of the law after Gaulr. First, the
ascendancy of conservative constitutionalism, beginning with the Burger
Court (1969—1986), ensured that the constitutional domestication of the
juvenile court remained incomplete. Thus, the juvenile court ended up as
a Progressive Era institution retrofitted with only some basic due process
safeguards. Second, although nobody involved in the Gauir litigation on
either side could have predicted it, Americans in the 1970s embraced mass
incarceration as a penal strategy. Even though the juvenile court remained
a flawed institution, it still spared hundreds of thousands of children and
adolescents from this brave new world.

The book concludes with an epilogue about Redding v. Safford, a 2009
U.S. Supreme Court decision. The case, originating in 2003 in Safford,
Arizona, involved then-thirteen-year-old Savana Redding, who was taken
from her middle school classroom and forced to undress before the school
nurse and an administrative assistant. The assistant principal believed that
she had prescription painkillers in her underwear. This case, especially
Justice Clarence Thomas’s forceful dissent, reminds us why we should
forget neither the Fort Grant scandal nor Gauiz.
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