COURT OF APPEAL CRIMINAL DIVISION
A PRACTITIONER'S GUIDE

ALIX BELDAM AND SUSAN HOLDHAM
1ST EDITION

SWEET & MAXWELL



Court of Appeal Criminal Division:
A Practitioner’s Guide

Susan Holdham and Alix Beldam

SWEET & MAXWELL E: ' THOMSON REUTERS



First Edition 2012

Published in 2012 by Sweet & Maxwell, 100 Avenue Road, London NW3 3PF part of
Thomson Reuters (Professional) UK Limited (Registered in England & Wales, Company No
1679046.

Registered Office and address for service: Aldgate House, 33 Aldgate High Street, London
EC3N 1DL)

For further information on our products and services, visit wewo.sweetandmaxwell.co.uk
Typeset by Letterpart Ltd, Reigate, Surrey
Printed and bound in the UK by CPI Group (UK) Ltd, Croydon, CR0 4YY

No natural forests were destroyed to make this product; only farmed timber was used and
re-planted.

A CIP catalogue record of this book is available for the British Library.

ISBN: 978-0-41404-480-7
Thomson Reuters and the Thomson Reuters logo are trademarks of Thomson Reuters.

Sweet & Maxwell @ is a registered trademark of Thomson Reuters (Professional) UK
Limited.

Crown copyright material is reproduced with the permission of the Controller of HMSO and
the Queen’s Printer for Scotland.

All rights reserved. No part of this publication may be reproduced or transmitted in any
form or by any means, or stored in any retrieval system of any nature without prior written
permission, except for permitted fair dealing under the Copyright, Designs and Patents Act
1988, or in accordance with the terms of a licence issued by the Copyright Licensing Agency

in respect of photocopying and /or reprographic reproduction. Application for permission for
other use of copyright material including permission to reproduce extracts in other published
works shall be made to the publishers. Full acknowledgement of author, publisher and
source must be given.

© 2012 Thomson Reuters (Professional) Ltd



Court of Appeal Criminal Division:
A Practitioner’s Guide



“Appeal: In law, to put the dice into the box for another throw™
Ambrose Bierce, The Devils Dictionary

Authors’ Note

The purpose of this book is first, to explain the statutory bases of the jurisdiction
and powers of the Court of Appeal Criminal Division and the principles on which
its practice is based and secondly, to give detailed guidance for practitioners on
issues they will or may encounter in practice. We know from our extensive
experience working with the court that this is a unique and specialised arca, not
least becausc although the Criminal Appeal Act 1968 underpins much of the work
of the court, the diverse nature of the statutory provisions means that there is
inevitably no cohesive legislative structure governing the work of the court. We
have sought to present these diverse provisions and how they are applied in
practice in an accessible form and provide both a route card and a map for all
who are concerned in the work of the court. Even if there were any element of
dice-throwing in a modern appeal, at lcast this book will assist as to where, when
and how best to throw them.

Notwithstanding our role in the Criminal Appeal Office, we are writing
entirely in our private capacities. Any opinions, suggestions or conclusions are
our personal views and whilst we believe that the contents accurately reflect the
practice and procedure, nothing should be taken as an official statement and any
errors are ours and ours alone.

This book reflects the law as at July 2, 2012.
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Foreword

The Court of Criminal Appeal, created by the Criminal Appeal Act 1907, was and
now as the Court of Appeal Criminal Division remains a creature of statute. It
was created to fulfil the dual functions of ensuring that justice was done in
individual cases and providing guidance on substantive and procedural criminal
laws. Its work continues to be highly specialised. Originally the court dealt with
appeals against convictions (or findings of guilt) and sentences (or orders) and
this continues to provide the majority of the work of the court. However, although
the functions of the court are unchanged, today it also deals with a plethora of
appeals and applications outside the Criminal Appeal Act 1968, some of which
have become common place, others arisc infrequently, and some very seldom,
indeed if ever, arise. Successive pieces of legislation have extended the
jurisdiction of the court, and, to meet changing demands, its practice and
procedure have steadily evolved. As has now become inevitable, the complica-
tions and difficulties have increased. During the legal year 2009-2010 no fewer
than 1,480 applications for appeal against conviction and 5,653 applications for
leave to appeal against sentence were received.

I therefore welcome this comprehensive view of the relevant law practice and
procedure of the court. It has been prepared by two of the court’s most highly
respected lawyers who, between them, have a wealth of experience and expertise
in this field, and a remarkable and comprehensive knowledge of both the broad
principles and the minute details which govern the way in which the court works.
This accumulated knowledge has been encapsulated with economy and clarity in
this volume.

The volume will be invaluable for the purpose of answering the myriad of
questions which can arise about the law and practice of the court. My own copy
will be kept readily to hand.

Lord Judge C.J.
May 2012
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How to Use This Book

Appearing in the Court of Appeal Criminal Division can be a daunting
experience, not least because much of the information relating to the practice of
the Court of Appeal Criminal Division is not easy to source in view of the
disparate provisions that now apply. This book brings together for the first time
the procedure of the court and the now manifold rights of appeal. It is aimed at
practitioners who want to know the practice and procedure of the Court of Appeal
not only in relation to the usual conviction and sentence appeals but also to the
more esoteric rights of appeal and understand when they are properly to be
exercised.

The book is divided into four sections:

Part | sets out in narrative form the development of appeals relating to trials
on indictment. It gives a brief history of the creation of the Court of Criminal
Appeals and the Court of Appeal Criminal Division in reaction to the public
dissatisfaction about the methods available to question the safety of convictions.
It also traces the expansion of the jurisdiction of the Court of Appeal Criminal
Division from appeals against conviction and sentence or other findings and
orders made at the conclusion of the trial, through the growth of appeals against
rulings and orders which can occur during the trial or even before a trial has
started or proposed defendant charged and culminating with the application to
quash a previous acquittal to enable a defendant to be tried again. It covers the
provisions governing the jurisdiction and constitution of the court and it also
gives an overview of the powers of the court.

Part 2 relates to the essential case management and progression of a case from
submission of the application and drafting of grounds to the hearing and beyond.
The procedure has largely evolved in the context of appeals against conviction
and sentence, which make up a very large percentage of the work of the Court of
Appeal Criminal Division. This part guides practitioners through all aspects of
the process from the initial settling of grounds, through service of the Notice of
Appeal, applications for bail and the consideration of leave by the single judge to
the hearing itself with reference to the appropriate Criminal Procedure Rules, and
Practice Directions. Flowcharts are provided to clarify some procedures. Part 2
also explains in detail the powers of the Registrar of Criminal Appeals and his
practice in relation to case management.

Part 3 sets out comprehensively all the rights of appeal which are exercisable
in the Court of Appeal Criminal Division. They are grouped together mainly in
the order in which they could be exercised throughout the course of a trial. In
respect of each right of appeal the relevant statutory provisions and part of the
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X HOW TO USE THIS BOOK

Criminal Procedure Rules are given. The appropriate forms, time limits and
powers of the court are listed together with guidance on whether leave is
required; enabling the practitioner to see at a glance what is necessary in respect
of each particular right of appeal. Reference is made to any authorities which
affect the procedure or outline the approach of the court. The information is laid
out in an easily accessible way with paragraph headings to enable the reader to
find information quickly, with flowcharts to explain some of the more complex
provisions.

Part 4 covers several special topics, each relevant to criminal appeals, but not
in themselves part of the appeals process and with which any advocate who
appears in the Court of Appeal Criminal Division will need some familiarity.
They are the role of the Criminal Cases Review Commission; human rights; costs
and funding which is dealt with in depth and reporting restrictions, a topic which
has assumed a greater importance with the growth in number of interlocutory
appeals, retrials and the availability of information on the internet.

Appendices provide helpful addresses, telephone numbers and website
addresses as well as practical information about facilities and a guide to the forms
in use in the Court of Appeal Criminal Division.

Terminology

References to counsel are intended to include solicitor advocates as appropriate.
The Criminal Appeal Act 1968 refers to “leave to appeal” in common with other
Acts giving a right of appeal to the Court of Appeal Criminal Division. The
Criminal Procedure Rules refer to “permission to appeal”. The authors prefer the
view of Thomas L.J. as expressed in R. v Barry Ward [2010] EWCA Crim 1932:

“Crime is ‘leave’, civil is ‘permission’. In the civil courts you ask for ‘permission’, in
this court you ask for ‘leave’.”



Preface

Only two works have been devoted exclusively to the practice and procedures of
the Court of Appeal, Criminal Division; Thompson and Wollaston in 1969 and
Thompson, Morrish and McLean in 1979. In the last 30 years the jurisdiction of
the Court has expanded markedly, for example in relation to restraint and
receivership orders, confiscation proceedings and the capacity of the Court to
review rulings that terminate proceedings. Since its inception in 1997 the role of
the Criminal Cases Review Commission has continued to gain in importance so
that, on occasions, it can act virtually as the investigative arm of the Court.

The need to ensure that applications of any description are properly and
correctly prepared and that any application is in accord with the correct process
has never been more important bearing in mind the sheer volume of work that the
Court now has to deal with. In my short time in office 1 have been struck at how
practitioners, at all levels, are anxious to do the job properly.

It is therefore essential for there to be a clear, up to date guide to the Court’s
jurisdiction, practice and procedures. The authors have served as senior Criminal
Appeal Office lawyers for many years; their knowledge of the work of the Court
is unrivalled and completely up to date. This book will enable the reader to share
that knowledge. I would regard it as essential reading for any practitioner who
contemplates proceedings before the Court.

Michael Egan QC
Registrar of Criminal Appeals May 2012
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