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DIMENSIONS OF PRIVATE LAW

Categories and Concepts in Anglo-American Legal Reasoning

Anglo-American private law (the law governing mutual rights and obli-
gations of individuals) has been a far more complex phenomenon than is
usually recognized. Attempts to reduce it to a single explanatory principle,
orto a precisely classified or categorized map, scheme, or diagram are likely
to distort the past by omitting or marginalizing material inconsistent with
proposed principles or schemes. Many legal issues cannot be allocated ex-
clusively to one category. Often several concepts have worked concurrently
and cumulatively, so that competing explanations and categories are not
so much alternatives, of which only one can be correct, as different ditmen-
sions of a complex phenomenon, of which several may be simultaneously
valid and necessary. This study will be of importance to those interested in
property, tort, contract, unjust enrichment, legal reasoning, legal method,
the history of the common law, and the relation between legal theory and
legal history.

StepHEN WaDDAMSs is Goodman/Schipper Professor of Law at the
University of Toronto. His many publications include Products Liability,
Sexual Slander in Nineteenth-Century England: Defamation in the Eccle-
siastical Courts, 1815-1855, The Law of Contracts, The Law of Damages,
Introduction to the Study of Law, and Law, Politics and the Church of
England: the Career of Stephen Lushington 1782—1873.



PREFACE

Organization of ideas in Anglo-American private law has been beset with
difficulties — linguistic, philosophical, jurisprudential, rhetorical, and his-
torical. This study, though not a history of private law (by period or by
topic), is historical in perspective: attention is directed to the past (from the
eighteenth century to the recent past), and to the failure of any organiza-
tional scheme or of any single or simple explanation either to describe the
law that preceded it, or to supply a workable guide for decisions thereafter.
This failure suggests that the interrelation of legal concepts has involved a
greater complexity than can be captured by organizational schemes, maps,
or diagrams, or by any single explanatory principle.

Since the nineteenth century it has been common to make distinctions
in respect of Anglo-American law between public and private law, and
within private law between property and obligations, and within obliga-
tions among contracts, torts, and unjust enrichment. Legal issues and rules
have been supposed to belong to one of these subcategories, and the rules
applied to determine the result in particular cases. But this scheme has
failed to account for many actual judicial decisions, a failure that led, in the
twentieth century, to scepticism of formal explanations of law, to alternative
explanations, and in turn to counter-reaction.

This study approaches these questions not by proposing any new all-
embracing explanation, or by seeking to impose a single pattern on all of
private law, but by proceeding from the particular towards the general.
From this direction it will be seen that many important legal issues have
not been resolved by being initially allocated exclusively to a particular
subcategory, but by simultaneous application of several or all of the concepts
mentioned in the last paragraph. The plan of the study is not schematic but
progressive, considering first a particular dispute — that between the two
principal opera houses in mid-nineteenth-century London for the services
of Johanna Wagner — and then proceeding to a number of other legal issues

vi



PREFACE vii

that have similarly resisted classification. In the light of these issues we
turn to the interrelation of obligations, then to the distinction between
obligations and property, and finally to that between private right and
public policy. This progression from particular to general, like the method
of legal thinking it describes, shows why it has been so difficult to reverse
the process and to impose the general upon the particular.

I am grateful to the University of Toronto for research leave, to the Killam
Program at the Canada Council for the Arts, and to the Social Sciences and
Humanities Research Council of Canada for research funds. I am grateful
also to many friends, colleagues, and students who read the drafts and made
helpful comments, and to Stephanie Chong, Adam Taylor, Craig Lockwood,
Megan Ferrier, and John Sawicki for valuable research assistance.

Stephen Waddams
Toronto, 2002
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