OBILADE:
THE NIGERIAN LEGAL
SN

SWEET & MAXWELL




THE
NIGERIAN LEGAL SYSTEM

by

AKINTUNDE OLUSEGUN OBILADE
LL.B. (Hons.) (Lagos), LL.M. (Harvard),
Legal Practitioner, Senior Lecturer in Law
at the University of Lagos

LONDON

SWEET & MAXWELL
1979



Published by
Sweet & Maxwell Limited of
11 New Fetter Lane, London.
Photoset by Inforum Ltd. of
Portsmouth and printed in
Great Britain by
Page Bros (Norwich) Ltd.

First Edition 1979
Second Impression 1981
Third Impression 1981

ISBN Hardback 0 421 23920 4
Paperback 0 421 23930 1

All rights reserved. No part of this publication may be
reproduced or transmitted, in any form or by any means,
electronic, mechanical, photocopying, recording or
otherwise, or stored in any retrieval system of any nature,
without the written permission of the copyright holder and
the publisher, application for which shall be made to the
publisher.

©
A.O. Obilade

1979



THE NIGERIAN LEGAL SYSTEM



AUSTRALIA

The Law Book Company Ltd.
Sydney : Melbourne : Brisbane

CANADA AND U.S.A.

The Carswell Company Ltd.
Agincourt, Ontario

INDIA

N. M. Tripathi Private Ltd.
Bombay
and
Eastern Law House Private Ltd.
Calcutta
M.P.P. House
Bangalore

ISRAEL

Steimatzky’s Agency Ltd.
Jerusalem : Tel Aviv : Haifa

MALAYSIA : SINGAPORE : BRUNEI

Malayan Law Journal (Pte.) Ltd.
Singapore

NEW ZEALAND

Sweet and Maxwell (N.Z.) Ltd.
Wellington

PAKISTAN

Pakistan Law House
Karachi



PREFACE

THE primary purpose of this book is to satisfy the basic needs of stu-
dents of the Nigerian Legal System (or any other subject relating
primarily to legal institutions and administration of justice in
Nigeria, by whatever name it is called) in universities and similar
institutions.

The latest comprehensive textbooks on the entire subject were pub-
lished in 1963. They are T.O. Elias, The Nigerian Legal System (2nd
ed., 1963) and B.O. Nwabueze, The Machinery of Justice in Nigeria
(1963). The latest comprehensive works of aspects of the subject are
A.E.W. Park, The Sources of Nigerian Law (1963) and E.A. Keay
and S.S. Richardson, The Native and Customary Courts in Nigeria
(1966). Since 1966, important reforms in the legal system have
occurred. For example, the native courts of the northern part of the
country have been replaced by a new type of court known as area
courts, and customary courts in parts of the southern portion of the
country have been abolished. In addition, there have been constitu-
tional changes facilitated by the military revolutions of January,
1966, July, 1966 and July, 1975. Such changes including the creation
of States have had important effects on legal development in the
country. Owing to the multiplicity of enactments now being made
with comparable ease in this military era and also to lack of tex-
tbooks relating to legal development effected during the era, the stu-
dent of Nigerian law does not find it easy to trace the development of
the law in the several jurisdictions in present-day Nigeria. Thus, the
need for a new textbook is greatly felt.

It is hoped that this book will be useful not only to the student of
Nigerian law and the law teacher but also to the legal practitioner as
well as the curious general reader interested in having more than a
smattering knowledge of the administration of justice in Nigeria.

In many parts of the book detailed factual information is given in
order to enable the reader — in particular, the student — to under-
stand the law fully, to trace readily the materials needed for legal
research and to provide him with the basic tools of constructive criti-
cism of the law. But notwithstanding the usefulness of the detailed
information, it is hoped that the law student will be encouraged to
pay greater attention to those parts of the book containing a critical
analysis of the law and that the information will be used principally
as essential raw material of legal research and criticism. Such
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vi Preface

encouragement may be reflected in university examination question
papers in the Nigerian Legal System consisting mainly of questions
requiring the opinion of the student rather than mere factual infor-
mation; for in my view proper law study does not consist in memoris-
ing a large mass of factual information.

Treating in detail all the various aspects of legal institutions and
administration of justice within the confines of a textbook of this size
is a stupendous feat which I have not achieved. Accordingly, I have
treated some topics in outline only — particularly, civil and criminal
procedure, the chapters on which are almost entirely expository.

In general, for the purpose of clarity, the jurisdiction of origin of
legislation cited in this book is indicated in the footnotes. But where
such jurisdiction itself indicates its origin, mention is seldom made of
the jurisdiction of origin in the footnotes. In citing cases, I have tried
to follow the method of citation prescribed or suggested by the law
report publisher, but where the method is not uniform with respect
to the same series of law reports, I have tried to adopt a uniform
system of citation.

In general, the law is stated as at May 1, 1977 but a few of the
changes in the law which occurred after that date have been men-
tioned briefly.

I am grateful to the following persons for the encouragement
which they gave me during the preparation of this book: three of my
colleagues in the Faculty of Law of the University of Lagos, E.E.
Uvieghara, Esq., Dr. M.B. Oyebanji and C.O. Olawoye, Esq., Dr.
J.0. Ogunlade of the Continuing Education Centre of the University
of Lagos; D.V.F. Olateru-Olagbegi, Esq., of the Nigerian Law
School; F.S. Ogundana, Esq., of the Nigerian Bank for Commerce
and Industries; my sister, Miss Yemisi Obilade of the Faculty of Arts
of the University of Ife; and my wife. I am also grateful to Professor
L.C.B. Gower, formerly Dean of Law of the University of Lagos,
now Vice-Chancellor of the University of Southampton, for his criti-
cism of the first draft of this work; officials of the various Ministries
of Justice in Nigeria who gave me useful information and to several
other people who responded favourably to my request for interview
with them on aspects of the legal system. I hereby express my thanks
for secretarial assistance to members of the secretarial staff of the
Faculty of Law of the University of Lagos, in particular, E. A. Saiki,
Esq., who typed most parts of the first draft of the manuscript.

I am also grateful to the University of Lagos for a research grant it
gave me in connection with this work; to my little daughter, Titi, who
occasionally broke my solitude while I was trying to untie the
Gordian knot in the course of my preparing this book, in order to
remind me that I needed some recreation; to my former teachers



Preface vii

both at the Faculty of Law of the University of Lagos and at the Har-
vard Law School for encouraging critical analysis of the law and
thus contributing indirectly to my inclination to write this book; to
my parents, S.0. Obilade, Esq., and Mrs. Folasade Obilade, both of
whom contributed immensely to the success of my early education
and thus, like my teachers, contributed indirectly to my inclination
to write this book; and to all others who have contributed directly or
indirectly to the success of the preparation of this book.

Faculty of Law, AKINTUNDE O. OBILADE
University of Lagos,

Nigeria.

June 29, 1977.



TABLE OF CASES

Ababio II v. Nsemfoo (1947) 12 W.A.C.A. 127
Adadevoh, Re (1951) 13 W.A.C.A. 304 ......c.cooiiiiiiiiiiccicciececee

Adams v. D.P.P. [1966] 1 All N.L.R. 12 ...coiioiiiiiiiiiiieiccceceeeicciccis
Adedibu v. Adewoyin (1951) i3 W.A.C.A. 151
Adegbenro v. Akintola [1962] 1 All N.L.R. 465

Adejumo v. Military Governor of Lagos State [1972] 1 All N.L.R. 159......... 62, 66
Adeniji v. Adeniji [1972] 1 ALl N.L.R. 298 .....ocoiiiiiiiiiiiiciceneeee 87, 98
Adeoye v. Adeoye, 1962 N.R.N. L.R. 63

Adeponle v. Saidi (1956) 1 F.S.C. 79........
Adeseye v: Taiwo (1956) 1 E.S.C. 84.....ccosunnnnunmniansmsimssisvesis
Adesubokan v. Yinusa, Nigeria Lawyers’ Quarterly, Vol. VI, Nos. 1-4,

p. 186; sub nom. Adesubokun v. Yunusa, 1971 N.N.L.R. 77.......... 77, 104, 148
Agbalaya v. Bello [1960] L:L:R: 109...cc.cmmmenmismsossssmasssssssssssiasvasssesssn 131
Ajao v. Sonola (1973) 5 S.C. 119....... ... 74
Ajayi v. White (1946) 18 N.L.R. 41 ... .. 155
Akerele v. 1.G.P. (1955) 21 N.L.R. 37.......... ...60
Akinosho v. Enigbokan (1955) 21 N.L.R. 88... .58

Akintayo v. Atanda [1963] 2 All N.L.R. 164...
Akintola v. Aderami [1962] 1 All N.L.R. 442.....
Akinyede v. Opere [1968] 1 All N.L.R. 65......
Alade v. Aborishade (1960) 5 F.S.C. 167.....
Alake v. Pratt (1955) 15 W.A.C.A. 20......
Alfa v. Arepo [1963] W.N.L.R. 95

Alli v. Okulaja [1972] 2 All N.L.R. 35; (1971) 1 U.LL.R. 72........... 12, 71, 134, 135
Aluko v. D.P.P. Western Nigeria [1963] 1 Al N.L.R. 398........ccccooiniininnnnnn 63
Amadasun v. Ohenso, 1966 N.M.L.R. 179 ........ccccvvvimiiiiinnnne ... 89
Amodu Tijani v. Southern Nigerian (Secretary) [1921]2 A.C. 399 .......ccccvnne. 84
Angu v. Attah (1921) P.C. 1874-1928,43........cccoiiiiiiiiiiiiiciicciecee, .... 89, 96

Anya v. State, 1966 N.M.L.R. 62 ......cccooiiiiiiiiiiiiiiiicicie e 62
Aoko v. Fagbemi [1961] 1 All N.L.R. 400... :
Apoesho v. Awodiya [1964] | All N.L.R. 48..

Att.-Gen. v. Brown [1920] 1 K.B. 773 ..o 62
—. v. John Holt & Co. (1910) 2 N.L.R. I ..ot .72,73
Awalow v. Federal Minister of Internal Affairs, 1962 L.L.R. 177..............c.coc.. 59
Awe v. Alabi [1970] 2 AIl N.LLR. 16 oo 555598
Awolowo v. Sarki [1966] 1 All N.L.R. 178....cc.ccoeiriiiiiiiiiineniiciciecicincenne 59
Bakare v. Coker (1935) 12 N.L:R: 3l..iccniimamsmsiassnsessssissossssisess
Balogun v. Oshodi (1929) 10 N.L.R. 50

— v. Salami [1963] 1 AL N.L.R. 129.......oomommreorreemeeeeereseeeeeeesesseseerssensosee
Barwick v. English Joint Stock Bank (1866) L.R. 2 Ex. 259 .........ccccceueni. 112, 113
Beck v. Smith (1836) 2 M. & W. 191; 150 E.R. 724

Berkeley v. Berkeley [1946] A.C. 55.....cccoiiiiinininiiiiiiiccecie 5
Board of Customs and Excise v. Viale [1970] 2 All N.L.R. 53 ......ccccooiiiiininns 61
Braithwaite v. Folarin (1938) 4 W.A. C.A. 76 ...ccccooiiiiiiiiiiiiiiiicciccieciee e 73
Chief Young Dede v. African Association (1910) I N.L.R. 130.......c.cccccccivinine. 79

Xil



CONTENTS

Page
Preface v
Table of Cases xii
Table of Enactments XVl
Table of Statutory Instruments XXIiX
Abbreviations XXX
PART 1. INTRODUCTION

1. INTRODUCTION 3
A. The Nature of Law 3

B. Characteristics of the Nigerian
Legal System 4
C. The Divisions of Nigerian Law 5
D. Terminology 11
E. Law Libraries 13

PART 2. AN OUTLINE OF THE HISTORY OF
THE LEGAL SYSTEM
2. AN OUTLINE OF THE HISTORY OF THE LEGAL SYSTEM 17
A. The Period Before 1862 17
B. 1862 to 1899 18
C. 1900 to 1913 22
D. January 1914 to September 1960 28
E. October 1, 1960 to January 16, 1966 37
F. January 17, 1966 to the Present Time 40
PART 3. THE SOURCES OF NIGERIAN LAW

3. PRELIMINARY CONSIDERATIONS AND INTERPRETATION 55
A. Preliminary Considerations 55
B. Interpretation of Statutes 56
4. NIGERIAN LEGISLATION 64
S. ENGLISH Law 69

A. The Received English Law 69

1X



X Contents

Page
B. English Law Extending to Nigeria 81
C. A Critical Examination in the Context of
English Law as a Source of Nigerian Law 82
6. CUSTOMARY Law 83
A. Introduction 83
B. The Characteristics of Customary Law 84
C. Establishing Customary Law 84
D. The Validity of Customary Law 100
7. JUDICIAL PRECEDENT 111
A. Determining the Ratio Decendi of a Case 112
B. Distinguishing 114
C. The Doctrine of Judicial Precedent and the
Hierarchy of the Courts 114
D. Judicial Precedent and Jurisdiction in
Federal Matters 121
E. The Supreme Court of Nigeria 123
F. The Federal Court of Appeal 127
G. The High Courts 129
H. Magistrates’ Courts and District Courts 133
I. Courts to Which the Common Law Doctrine
of Judicial Precedent does not Apply 133
J. English Courts 134
K. Other Foreign Courts 135
8. LAW REPORTING 136
A. Nigerian Law Reports 137
9. INTERNAL CONFLICTS 145
A. Conflicts Between English Law and Customary
Law 146
B. Conflicts Between Different Systems of
Customary Law 157
PART 4. THE ADMINISTRATION OF JUSTICE
10. THE COURTS 169
A. Introduction 169
B. Supreme Court of Nigeria 170
C. The Federal Court of Appeal 176
D. Courts of Resolution 183

E. Sharia Courts of Appeal 183



Contents Xi

Page
F. Federal Revenue Court 185
G. State High Courts 188
H. Magistrates’ Courts 192
I. District Courts 204
J. Customary and Area Courts 206
K. Juvenile Courts 216
L. Coroners 219
M. National Industrial Court 220
N. Military Courts 222
O. Tribunals 222
11. AN OUTLINE OF CIVIL PROCEDURE 224
A. Introduction 224
B. Civil Procedure in the High Court of Lagos
State 225
12. AN OUTLINE OF CRIMINAL PROCEDURE 245
A. Introduction 245
B. Classification of Offences 245
C. Commencement of Proceedings 246
D. Preliminary Inquiry into an Indictable Offence 250
E. Preparation of Proofs of Evidence 253
F. Summary Trial 256
G. Sentences and Orders 262
13. THE LEGAL PROFESSION 270
A. Introduction 270
B. Call to the Bar 273
C. Practising as a Legal Practitioner 274
D. The Liability of a Legal Pracitioner for
Negligence 278
E. Remuneration of Legal Practitioners 279
F. Clients’ Moneys 280
G. The General Council of the Bar 281
H. Discipline 282
I. Rules of Professional Conduct in the
Legal Profession 284

Index 289



Part 1

INTRODUCTION






CHAPTER |
INTRODUCTION

A. THE NATURE OF LAw

IN a wide sense, the term “law” may be defined as a rule of action. In
this sense, one may talk of laws of science, for example, Ohm’s Law
of Electricity. This book does not deal with law in that sense. It deals
with law in the strict sense, a narrow sense — law in relation to
human actions. In such sense, law is a complex phenomenon. A
good definition of it must, therefore, be complex. Although there is
no universally-accepted definition of “law,” it is clear that law con-
sists of a body of rules of human conduct. Every society, primitive or
civilised, is governed by a body of rules which the members of the
society regard as the standard of behaviour. It is only when rules
involve the idea of obligation that they become law. When they
merely represent the notions of good and bad behaviour they are
rules of morality. But law is most effective when it conforms to the
moral feelings of the members of the community. Mere coincidence
of patterns of behaviour does not indicate the existence of law. Mere
habits are, thus, to be distinguished from obligatory rules.

Although, practically, obedience to law is usually secured by sanc-
tion there are people who obey the law merely because they believe
that it is in the best interest of society to do so. Sanctions, however,
serve the purpose of protecting the general community against per-
sons of defiant behaviour. Without sanctions, the continued exis-
tence of society would be in danger and society would ultimately
disintegrate.

In primitive societies, the obligatory rules of human conduct usu-
ally consist solely of customs — rules of behaviour accepted by mem-
bers of the community as binding among them. Customs are usually
unwritten. In a primitive society, there is no centralised system for
the enforcement of rules; self-help is usually resorted to. Notwith-
standing, the obligatory rules constitute law.

Some people consider law as a command. Although there are
examples of rules of law couched in terms of a command given by an
authority and directed to an individual, most legal rules are not in
that form. For instance, rules relating to the making of wills do not
command any person to make a will. A command involves an order
like that given by a traffic warden or policeman to a motorist to stop.

There are people who think of law as only what the officials do.
They argue that what is stated to be law by the legislator is not the
law because it i1s subject to interpretation and that it is the interpreta-
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4  Introduction

tion given by the judges that constitutes the law. Admittedly, there
are sometimes in written rules vague words the practical meaning of
which may depend on the opinion of the judge. But most rules of law
are seldom the subject of litigation. Moreover, it is impossible to
identify judges except by reference to law. Therefore, if law is simply
what the judges say, it would be impossible to know it.

Some people say that law is normative in character. They contend
that law states what people ought to do, that it prescribes norms of
conduct. Others argue that law is imperative in character — that it
states what people must do and what they must not do. On the other
hand, some others see law as a fact. Clearly, the existence of law may
be considered as a fact and law cannot be understood except by refer-
ence to facts. But law is applied to facts and can, thus, be distin-
guished from fact.

The opinion one holds about law may depend on the angle from
which one views it. For instance, the ordinary citizen may think of
law simply as a body of rules which must be obeyed because he sees it
from an external point of view and the judge may consider law sim-
ply as a guide towards conduct because he sees it from an internal
point of view. Neither of them has a complete view of law. Thus, law
1s indeed a complex phenomenon.

B. CHARACTERISTICS OF THE NIGERIAN LEGAL SYSTEM

One of the notable characteristics of the Nigerian legal system is the
tremendous influence of English law upon its growth. The historical
link of the country with England has left a seemingly indelible mark
upon the system: English law forms a substantial part of Nigerian
law. Another characteristic feature of the legal system is its complex-
ity. Nigeria consists of a federal capital territory and 19 States.! Each
State has a legal system. The capital territory, too, has its own legal
system. In addition, there is a general federal legal system applicable
throughout the country. The complexity of legal systems is further
revealed by the application of local customs as law in each State. A
small town in a State may have a system of customary law different
in some respects from the customary law system of a neighbouring
town even if all the indigenous inhabitants of both towns belong to
the same tribal group. Thus, within the legal system of a State, there
may be a multiplicity of legal systems. There is such multiplicity in
the southern parts of the country — in Anambra, Bendel, Cross

! The States are Anambra, Bauchi, Bendel, Benue, Borno, Cross River, Gongola,
Imo, Kaduna, Kano, Kwara, Lagos, Niger, Ogun, Ondo, Oyo, Plateau, Rivers and
Sokoto States.
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River, Imo, Lagos, Ogun, Ondo, Oyo and Rivers States.? It is there-
fore clear that there are several legal systems within the complex
legal system of Nigeria.

In spite of the diversity of legal systems, history has contributed to
a measure of uniformity of Nigerian legislation. On some matters the
laws of the various States are almost identical. The main reason is
that Nigeria had a unitary government from 1914 to 1951 and some
legislative measures passed during that period continue to apply in
the various territories in so far as they are not repealed by the approp-
riate legislative authorities.

Mention should also be made of the legal profession. As a general
rule, every legal practitioner is eligible to practise as barrister and sol-
icitor. But a person who has been appointed to the dignified rank of
Senior Advocate of Nigeria is not permitted to practise as a solicitor.
Moreover, in special circumstances, a person who is notenrolled asa
legal practitioner in Nigeria may be permitted by the Chief Justice of
Nigeria to practise as a barrister, but not as a solicitor.

C. THE DI1VISIONS OF NIGERIAN LAw
Criminal Law and Civil Law

Criminal law is the law of crime. A crime or an offence is an act or
omission punishable by the State.? Civillaw is the law governing con-
duct which is generally not punishable by the State. No clear distinc-
tion can be drawn between a crime and a civil wrong in terms of the
quality of an act. An act may be a crime as well as a civil wrong.
Thus, a motorist who, as a result of his negligent driving, injures a
pedestrian, has done an act which may constitute a crime as well as a
civil wrong. Criminal proceedings are instituted principally for the
purpose of punishing wrongdoers. Civil proceedings are taken
mainly to enable individuals to enforce their rights and receive comp-
ensation for injuries caused to them by others. Criminal proceedings
are controlled by the State although private persons may sometimes
institute such proceedings. Civil proceedings are usually taken by
individuals but the State may be a party to a civil proceeding. As a
general rule, an act or omission is not a criminal offence unless its def-
inition and the punishment for it are contained in a written law. The

2 In some States in the northern part of the country, the diversity of legal systems is
minimal because Moslem law of the Maliki School constitutes the only body of
local customs there. At present, the States in the northern part of the country, that
is, the northern States, are Bauchi, Benue, Borno, Gongola, Kaduna, Kano, Kwara,
Niger, Plateau and Sokoto States.

3 See for example Criminal Code (Lagos Laws 1973, Cap. 31), s. 2; Penal Code (N.N.
Laws 1963, Cap. 89),s. 2; Criminal Code (Fed. and Lagos Laws 1958, Cap. 42),s. 2.



