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' PREFACE

This book is owed to remarkable developments in the international human
rights system of over the last several years, and to the many individuals and
groups of people who have driven these developments. When I first attended
a session of the United Working Group on Indigenous Populations in Geneva
in 1984, [ had only a vague understanding of the significance of what I was
witnessing. Groups identified as indigenous were increasingly making their
presence known on the international stage, and the Working Group on
Indigenous Populations was at that time their most significant foothold, pro-
viding them an important forum in which to voice their concerns. With little
political power and no economic clout to speak of, they were gaining atten-
tion by the force of their stories of transgenerational suffering at the hands
of dominant others and by their impassioned postulates of a better future
grounded on the international system’s expressed commitment to human
rights.

In the years that followed, events would give way to a new body of inter-
national standard-setting instruments, decisions, and international institutions
and programs focused on the concerns of indigenous peoples, concerns that are
rooted in histories of invasion of their lands. This book includes a set of edited
documents and commentary in an effort to provide a useful introductory synth-
esis of this still relatively new and developing regime that arises within the
broader international human rights system. The book has grown out of a con-
stantly evolving compilation of materials I have used for law school courses
that I have developed on the subject since the early 1990s, and its conceptual
framework draws substantially from my own engagement with the subject as
both a scholar and practitioner.

The first chapter of the book provides background on the international
indigenous rights movement that has given way to significant developments
concerning indigenous peoples within the United Nations and regional human
rights systems, and introduces a number of those developments against an
historical backdrop. Subsequent chapters are closer looks into major devel-
opments and their normative significance, including the adoption of and
mechanisms to implement the United Nations Declaration on the Rights of
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Preface

Indigenous Peoples and International Labour Organization Convention
No. 169 on Indigenous and Tribal Peoples. Also surveyed in this book are
reports and decisions of United Nations and Organization of American States
institutions interpreting and applying other human rights treaties and
normative instruments to issues concerning indigenous peoples.

Not included in this text is an in-depth examination of the African regional
human rights instruments and institutions as they have begun in recent years
to relate to the rubric of indigenous peoples, although some references are
made and materials included in this regard. Also of note, focusing as it does
on relevant aspects of the international human rights system, this book
does not examine significant developments concerning indigenous peoples
within the international intellectual property regime, international financial
institutions such as the World Bank, or the international environmental
regime associated with the Convention on Biological Diversity. It may be of
interest to the reader to explore these subjects through other sources.

While not being exhaustive of all relevant developments, the aim of this
book is to advance understanding about the way in which international
human rights law and institutions have evolved to respond to the demands
of indigenous peoples, both in connection with the advances and limita-
tions in that evolution. The issues at stake stem from the determination of
indigenous peoples’ worldwide to overcome the legacies of their oppressive
pasts and to flourish as culturally distinct communities under conditions of
genuine equality. My hope is that the book will serve both as a practical tool
to address these issues and as a stimulus for further thinking. It is my firm
belief that examination of the human rights issues addressed in this book,
being related —as will be seen—to fundamental principles of justice and
the building of sound intercultural relations, are not only relevant to the
concerns of indigenous peoples but are of concern to all.

S. James Anaya
Tucson, Arizona
September 2009
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INDIGENOUS PEOPLES
AND THE INTERNATIONAL
SYSTEM

I. INTRODUCTION

Groups identified as “indigenous peoples” are now important subjects of
concern within the international program to advance human rights. The
rubric of indigenous peoples includes the diverse Indian and aboriginal soci-
eties of the Western Hemisphere, the Inuit and Aleut of the Arctic, the
aboriginal peoples of Australia, the Maori of Aotearoa (New Zealand), Native
Hawaiians and other Pacific Islanders, the Sami of the European far North, and
at least many of the tribal or culturally distinctive non-dominant peoples of
Asia and Africa. They are indigenous because their ancestral roots are embedded
in the lands on which they live, or would like to live, much more deeply than
the roots of more powerful sectors of society living on the same lands or in
close proximity. And they are peoples in that they comprise distinct commu-
nities with a continuity of existence and identity that links them to the com-
munities, tribes, or nations of their ancestral past.

The most prominent manifestation of the international concern for this
segment of humanity is the United Nations Declaration on the Rights of Indig-
enous Peoples, adopted by the U.N. General Assembly on September 13, 2007.
The Declaration, which is discussed in detail in the next chapter, represents
widespread recognition of the ongoing effects on indigenous peoples of his-
torical forces of oppression linked to colonialism or other, similar invasive
settlement. Historical patterns of colonialism and empire have actively sup-
pressed indigenous peoples’ own political institutions and cultural patterns,
and deprived them of vast landholdings and access to life-sustaining resources.
As a result, indigenous peoples of today characteristically exist under condi-
tions of severe disadvantage relative to others within the states constructed
around them.

Historical phenomena grounded in racially discriminatory attitudes are
not just blemishes of the past but rather translate into current inequities.
Indigenous peoples have been crippled economically and socially, their



Chapter 1 Indigenous Peoples and the International System

cohesiveness as communities has been damaged or threatened, and the integ-
rity of their cultures has been undermined. In both industrial and less-
developed countries in which indigenous people live, the indigenous sectors
almost invariably are on the lowest rung of the socioeconomic ladder. See
Gillette Hall & Harry Anthony Patrinos, Indigenous Peoples, Poverty and
Human Development in Latin America: 1994-2004: Executive Summary 1, 4-6,
8 (2005); United Nations Economic Commission for Latin America and
the Caribbean, The Millennium Development Goals: A Latin American and
Caribbean Perspective 48-49, 72-73, 91-92, 141 (200S); Carolyn Stephens, et
al., Indigenous peoples’ health—why are they behind everyone, everywhere?, 366
The Lancet 10, 10-11 (2005). Some indigenous groups were not severely
affected, if at all, by colonization or its legacies until well into the twentieth
century. But even the most isolated indigenous groups are now threatened by
encroaching commercial, government, or other interests motivated by pro-
spects of accumulating wealth from the natural resources on indigenous
lands or by strategic military concerns. In many places, history is repeating
or threatening to repeat itself in the name of modernization, development,
and security. Today indigenous peoples seek to roll back the inequities linger-
ing from historical patterns and defeat the contemporary barriers to the ability
to flourish as distinct communities on lands to which their cultures remain
attached.

As global processes of decision evolve with shifts in the ordering of power
and in prevailing normative considerations, so too does the system of laws,
policies, institutions, and procedures that function internationally. Since the
middle part of the twentieth century and the creation of the United Nations,
the structure and normative parameters of international law and relations
have advanced significantly to include moral precepts that are increasingly
informed by diverse cultural perspectives. Under the banner of human rights,
transnational processes have worked to extend the competency of the
international system into matters once deemed to be exclusively within the
sovereign prerogatives of states. These processes promote an ever more
influential discourse that engages the language of morality to challenge exist-
ing conditions of oppression. This evolution in international law and policy
has provided fertile ground for a new and still developing regime of
international standards and institutional activities specifically concerning
the rights of indigenous peoples.

The U.N. Declaration on the Rights of Indigenous Peoples embodies
contemporary normative trends on the subject, substantially in line with indig-
enous peoples’ own articulated aspirations. With its affirmation that “Indige-
nous peoples have the right to self-determination” (art. 3), and of an array of
individual and collective rights deemed essential to or derivative of self-
determination, including rights to lands and resources, the Declaration embo-
dies the demands asserted by representatives of indigenous peoples and their
advocates for decades at the international level. See Chapter 2, pages 55-79.

Increased sensitivity to the oppression of indigenous peoples and the
resulting international response have been brought about by a burgeoning
worldwide social movement in which indigenous peoples themselves are
the principal protagonists. Over the last few decades, indigenous peoples
have ceased to be mere objects of the discussion of their rights—or lack of



