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PREFACE TO
THE THIRD EDITION

The prefaces to the three editions of this book
mirror a shift of emphasis brought about by the
somewhat dramatic developments which have oc-
curred in our field during the last decade, While
the first preface could still be satisfied with ad-
dressing itself to students, the second edition also
attempted to offer to the profession a first orienta-
tion in the incipient battle for the protection of
“hard-won certainty of practice against a spread-
ing anarchy of language.” This battle seems to
have gained new heights without signs of abat-
ing.

Both statutory and judicial law making, to be
sure, have remained limited to narrow areas. But
what had begun as a “revolution” against petrified
dogma, has become a playground of a liquefied
“theory” and induced a “‘counter-revolution” both
abroad and at home. Thus, international agree-
ments such as that on traffic accidents have sought
to avoid what their draftsmen see as a crisis of
American conflicts law. And a realistic analy-
sis of our courts’ actual “doing” will, we may hope,
support their efforts to preserve what remains
as sound tradition or to build anew on its wreck-
age.
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PREFACE TO THE THIRD EDITION

The literature listed in the second preface has
been augmented by Weintraub’s ‘“Commentary”
(1972, W), the new casebook by Reese and Rosen-
berg (1971), and, above all, the final edition of
the Second Restatement (1971, RS). Moreover,
references have been added to my and Erik
Jayme’s second volume of Private International
Law (1973, PIL) and the third edition of the Ju-
risdiction Nutshell (1973), as well as to some parts
of my “Psychoanalytic Jurisprudence” (1971,
PSA). Citations to my Treatise have been re-
tained, although it is awaiting a second edition
by Fritz Juenger. In order to aid the practicing
lawyer as well as the student, the case law has
not ony been brought up to date but broadened to
include as many jurisdictions as possible. This
time Dan Leer has assisted me with the authori-
ties and Maria Rosenthal has as always prepared
the manuscript.

AAE.
Berkeley, California
December, 1973
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PREFACE TO
THE SECOND EDITION

Both in this country and abroad American
conflicts law is said to be in a crisis. Indeed,
distinguished courts and writers, as well as the
American Law Institute, propose to replace old
established rules by new indefinite formulae. But,
happily, much of the “crisis” is in fact limited to
the law of enterprise liability whose obsolete struc-
ture precludes satisfactory answers in conflicts
cases. Like the second edition of Louisell’s and
my companion book on Jurisdiction (1968), this
new edition of the Nutshell is designed to help in
protecting hardwon certainty of practice against
a spreading anarchy of language.

In addition to the avalanche of new case law,
there has been much important new writing in our
field, including Cavers’ ‘“Choice-of-Law” Process
and three new casebooks by Cramton and Currie,
Von Mehren and Trautman, Scoles and Weintraub.
Citations had to be added to Leflar’s new in-
terstate text on “American Conflicts Law” (L),
which I have sought to supplement for the interna-
tional area by references to my ‘‘Private Interna-
tional Law” (PIL) and my Hague Lectures on
“Specific Principles of Private Transnational Law’
(Recueil). Finally, the controversial Proposed
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PREFACE TO THE SECOND EDITION

Official Draft of the Second Restatement (1967~
1969) (RS) has required increased attention,

Reports from former students have encouraged
me to assume that the Nutshell has proved of some
value for bar review purposes and for a first
orientation of the practitioner. Case references
have, therefore, been expanded to provide access
to current authority not easily available elsewhere,
In addition, there remain, of course, those deci-
sions which the student will wish to remember by
name as the alphabet of our discipline, Finally,
there are those mostly very recent cases which
may serve as illustrative material in teaching and
learning. Despite this increase in the number of
citations easy readability of the text has, I hope,
been preserved by their unorthodox brevity which
leaves orthodox completeness to the Table of
Cases. Many new subheadings are intended to
facilitate quick review., But the sections have not
been renumbered so as not to disturb cross-refer-
ences in other books. My colleagues Bernstein,
Buxbaum, and Fleming have been thoughtful
critics and my students Frank Garfield, John Hos-
kins and Brian Sax have been faithful helpers.

AAE,
Berkeley, California
December, 1969



PREFACE TO
THE FIRST EDITION

This book is intended as a text supplemental to
course materials, class discussion and review notes.
David W. Louisell and I, in the preface to our com-
panion volume “Jurisdiction in a Nutshell”, hav-
ing professed our belief in the case method, plead-
ed in justification of such a text “the intricacy of
the subject, the shortness of life, and a possible
mellowing—some would say softening—of our
judgment. Many of us may now be prepared to
believe that the diligent student who has ground
his way through the cases in perplexity and won-
der, perhaps has earned the right to know some-
thing of the perplexity and wonder of those who
have gone before him—and what they have made
of it all. As for the less than diligent student—
neither this nor any other text will buoy him if
he has not learned from the cases how to swim
in the current.” What is true for jurisdiction, is
also true for that equally complex branch of con-
flicts law which deals with choice of law.

The General Part of this book is a survey of
history and theory. Many students will have diffi-
culty with it until they have mastered the tradi-
tional chapters on persons, contracts, torts, prop-
erty and succession. I have nevertheless put his-

XI



PREFACE TO THE FIRST EDITION

tory and theory first because that is the logical
order and saves clumsy references forwards and
backwards. The student will do well to reread
the General Part after he has studied the other
chapters.

Like its companion, “Jurisdiction in a Nutshell,”
this book has citations only to leading, recent, and
other illustrative cases. It relies for full documen-
tation on the texts by Goodrich and Scoles (GS)/,
Leflar (L), and Stumberg (S), as well as on my
own treatise (AAE). In the current theoretical
controversy which has begun decisively to affect
the practice of the courts, I have tried to steer
a middle course. I have juxtaposed what is still
considered by many to be prevailing opinion, name-
ly the (First) Restatement’s rigid formulas, with
more modern approaches such as that of the Draft
Restatement Second, and with my own reading
of the courts’ actual holdings which is greatly in-
debted to my colleagues and the critics of my ear-
lier work. Perusal of some of the literature listed
in the Bibliography may help the student in form-
ing his own opinions.

Dedication of this book to Chief Justice Traynor
of the California Supreme Court on the occasion
of the twenty-fifth anniversary of his tenure, is -
intended not only as a token of personal respect
and affection, but as a tribute to one who has had
a decisive share in the creation of the new conflicts
law of this country.

AAE.
Berkeley, California
April, 1963
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ABBREVIATIONS

—Ehrenzweig, Treatise on the Conflict of
Laws (1962)

—Ehrenzweig and Louisell, Jurisdiction in
a Nutshell (3d ed. 1973)

—Goodrich and Scoles, Conflict of Laws (4th
ed. 1964)

—Leflar, American Conflicts Law (1968)

—Ehrenzweig, Private International Law
(1967); vol. II (with Jayme) (1973)

Recueil —Ehrenzweig, Specific Principles of Private

Rest.

RS

Transnational Law, Hague Academy of In-
ternational Law, Recueil des Cours 125
(1969) 170-370

—Restatement of the Law of Conflict of
Laws (1934, Supp.1948, 1954)

—Restatement Second, Conflict of Laws
(1971)

—Weintraub, Commentary on the Conflict of
Laws (1971)
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SELECTED TEXTS *

American Law Institute

——Restatement of the Law of Conflict of Laws
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——Restatement of the Law Continued, Conflict
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——Restatement of the Law Second, Conflict of
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vol. 71, at 5-109 (1947); de Vries, vol.
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