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Preface

I am delighted to have the book published. The book is actually the teaching
materials that I use at the College of Law of National Taiwan University for
the course of Introduction to Taiwanese Legal System. There are always
foreign students coming to Taiwan to study law. They intend to know the
law of Taiwan from broader perspective in a very quick manner so that they
can focus on more specific areas or subjects. I have been writing the materials
for some time and the students consider the information very useful. So I
decided to publish it as a book to benefit more people.

I trust that readers will find the legal system of Taiwan being unique
from many perspectives. There is really a mixture of Chinese and Taiwanese
traditions and western legal values. When introducing the western legal system
into the society of Taiwan, there were always modifications and adjustments.
The modifications and adjustments are to reflect the local perceptions of law
and the local values. These adjustments might be positive for the purpose of
making the law-transplantation more smoothly. However, there could be
negative implications arising from the modifications. In addition to introduc-
ing western systems, there are also very important locally developed systems
which have remarkable achievements. The book tries to identify these and
makes its observations so as to allow readers to make their own judgments.

I would like to thank my good friend Thomas Yeh for helping me to edit
the book. Those participants of my course on Taiwanese legal system in the
past years had also helped in improving the contents of the book.

Since this is only an introduction of Taiwanese legal system, the expla-
nation is rather general and is not designed to give advice on specific legal
issues or problems in a comprehensive manner. But I still hope to use this
book as a means to interact with colleagues and friends from different coun-
tries. Therefore feedbacks from the readers will be highly appreciated.

Chang-fa Lo
January 2006
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Chapter I

A Brief Legal History and
Branches of Powers of Government:
Transplantation and Creation

I A BRIEF HISTORY OF THE LEGAL FRAMEWORK
OF TAIWAN

Taiwan is located on the eastern edge of the Asian Continent on the western
rim of the Pacific Ocean and is close to the south-eastern part of the Chinese
Mainland. It has a population of 23 million people spread throughout 76
islands, with a total area of approximately 36 thousand square kilometres.
The main island straddles the Tropic of Cancer, and is shaped like a yam or
sweet potato, a favourite food of many Taiwanese. The country’s geographic
location contributed partly to the evolution of its history, including the his-
tory of its legal system.

The legal system of Taiwan and the practice thereof was extensively
exposed to external influences. Therefore, it is relatively simple to trace the
sources of the legal framework and provisions in many fields of law. However,
it also has unique characteristics based on tradition, experience and practice.

Prior to the Han people populated Taiwan, there had long been Aborigi-
nes living on the island. Thus, the system was dominated by Aboriginal rules
until Japanese and Mainland Chinese influences were brought to Taiwan.
The aboriginal norms featured a number of characteristics: firstly, a breach
of rules could result in more than one punishment; second, the notion of
‘paying off a debt of blood’ as found in traditional Chinese society was not
evident in the aboriginal form; and third, people were not as critical toward
traditional custom and rules, rather they tended to accept these.

Taiwan’s history begins during an age of more concrete and reliable
record-keeping four hundred years ago. In the sixteenth century when Portu-
guese took over Macau and sailed through the Taiwan Strait, they saw Taiwan
and named it ‘Formosa’, Portuguese for beautiful island. In its early history,



