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Preface

This fourth edition of Principles of Criminal Procedure brings
the book up-do-date through the 2010-2011 United States Supreme
Court term. Otherwise the book continues to analyze criminal pro-
cedure case and concepts, and presents them in a concise and easy
to understand way. The book includes all leading United States Su-
preme Court Cases and some important state court decisions, as
well as commentary on those decisions.

In order to facilitate learning, each chapter beings with “focal
points” designed to introduce students to the topic, and ends with
“points to remember” designed to reinforce the concepts presented.
These “focal points” and “points to remember” are designed to en-
hance understanding and learning.

In an effort to save space, this book does not include any foot-
notes. Rather than trying to create a treatise or encyclopedia, our
goal was to create a student friendly book that is easy-to-use. For
those students who might want to look up a case that we discuss,
the book does include “U.S.” citations to United States Supreme
Court decisions and relevant state citations. However, it does not
include parallel cites.

RLW, LWA, JMB, & CH



WEST’S LAW SCHOOL
ADVISORY BOARD

JESSE H. CHOPER

Professor of Law and Dean Emeritus,
University of California, Berkeley

JOSHUA DRESSLER

Professor of Law, Michael E. Moritz College of Law,
The Ohio State University

YALE KAMISAR

Professor of Law, University of San Diego
Professor of Law Emeritus, University of Michigan

MARY KAY KANE

Professor of Law, Chancellor and Dean Emeritus,
University of California,
Hastings College of the Law

LARRY D. KRAMER

Dean and Professor of Law, Stanford Law School

JONATHAN R. MACEY

Professor of Law, Yale Law School

ARTHUR R. MILLER

University Professor, New York University
Formerly Bruce Bromley Professor of Law, Harvard University

GRANT S. NELSON

Professor of Law, Pepperdine University
Professor of Law Emeritus, University of California, Los Angeles

A. BENJAMIN SPENCER

Professor of Law,
Washington & Lee University School of Law

JAMES J. WHITE

Professor of Law, University of Michigan



PRINCIPLES
OF
CRIMINAL

PROCEDURE
Fourth Edition



Summary of Contents

PREFACE oo eeseee e eeeeeeesessstmiesseunsnssessasessssnsnssssanansssnnaesssrasassssnnsasen Vv

Chapter 1. Introduction. ......cxsissmmississsimvsmssamsisiniin 1
A. Sources of Law That Create Legal Rights for Criminal
Defendants and Regulate the Procedures of the Criminal

JUEHICE SYSEeM . cccvummimiaississimamsinmmmansssssms sssvases risevivaisisrhissize s 2
B. Prosecttion SYSTEIMIS ..o.uiiiiiiiiieeeecieieeeeeieeee e e e eiaeeeesesneeessnssnees 4
C. The Roles of Prosecutors and Defense Counsel in Various

Stages of a Criminal Prosecution .......cccc.ooociiiiiiiieiiiniciciiininnane. 6
Chapter 2. Incorporation & Retroactivity ........c.ccccoeveeeeeriiinnnnns 19
A IO D OB A GN s corerarmnssrmsmmim i e s s ST AR S S A T 19
B. RetroactiVIty .ovueermeeieiiieieiiiiicreeises e seeeseessseseaeaeaessesaaeeaesasesssnenes 27
Chapter 3. Right to Counsel ...................cciiiies 38
A. Scope of the Constitutional Right .............oevviiiiiiiiiiiiiiiciiiieeeieenns 35
B. Waiver of the Right to Counsel ...........cccoeeiiiiiiiiiiiiiiiiiiieveiiinns 39
C. Ineffective Assistance of Counsel.......cccoccviiiiviiiiiiiinineneeeeieeesanenns 43
D. Conflicts of INEEreSt ....cooiieiiiiiiiiiieeeeeeeeeeeeeeeee s 60
E. The Griffin—Douglas Doctrine..........ccccveeeiieiieioiiiiiiiieieeeeececeiiens 64
Chapter 4. Search and Seizure ............c.ccococoiviiiiiiiiiiiiiiinnn. 68
AL Search WarTamts .vuviisi owieiiiesvunsesasmenssersssasenssassssssassssnnnsssasssssnssosss 68
B. Protected Fourth Amendment Interests .........cooveeeveeeeeeeeeeeeeeneenen, 92
C. Warrantless Searches and Seizures ...........cccoovvvuvvveeeieeiiieiiinnnns 101
D. Warrantless Misdemeanor Arrests..........ueecicorceeuuieeeeeeeeeeeeeeirinns 105
Chapter 5. Police Interrogations & Confessions................... 194
A. Pre—Miranda DOoCETINeS..........cccoiiimiiiiiiieieneeeeiisesseeeneeeeeesesenaanens 194
B. The Fifth Amendment and Miranda@ ...............ccocecuveeeevceeeeenane.. 205
C. Miranda's APplICAtION ......coeivuieiiieiee e 209

D. Post—Miranda Sixth Amendment Massiah Right to Counsel .. 239

E. Post—Miranda Due Process ......ccccccoorvuveieeeioiieieiiieeeeeeee e 250
Chapter 6. Entrapment..............ccooeoviiiiiiiieiiiicceeeceeeeieeee 255
A. The Entrapment Defense ..........oooovvieiiioeoiiieieeceieeeeeceeee e 255
B. Due Process and "Outrageous Government Conduct"............... 258
Chapter 7. Identification Procedures ...................cccoeevverveninnn 261
A. Constitutional Issues With Lineups and Other Identification
PrOCESSES ...oiiiiiiiiceceee e e 261
B. The Sixth Amendment.........coccviiioiiiiiiiciiee e 263



viii SUMMARY OF CONTENTS

C. Due Process Considerations......c.ccveeeeeneasemesrisessnmsisossassassssssinsssses 268
Chapter 8. Exclusionary Rule .........cc.cccooiiiiiiiiiinnn. 272
A. Suppression of Evidence as an Exclusionary Remedy .............. 272
B. Limits on the Exclusionary Rule's Application .........c.ccceeevvvune 281
Gl ISEANAIIIE, <.soorvessssavsssesssmsssnisss s eivssmaaaas 5858495530 PR SRS 5o T aTE TR ST S o5 293
D. Derivative Evidence: The "Fruits" Doctrine .........ccoccceeeeeeeennnnnn. 295
E. Harmless Error ... 301
Chapter 9. Pretrial Release ............ccccoooiiiiiiiiiiiiiiiiceiieciecs 307
JANN 5515 oY L Lot 516 s DS 307
B: Types of Release viriiymwrssmmisusswinimvsssamssiseasmissrsdssmiesmmarmss 309
C. Bail Statttes. oo eeeieeereeeeeeeeeeeeeeeeeee e eee e eeeeveeasessasaasssneannnanes 312
D. Pretrial Detention............oooviviiiiiirieiiieiisiri e reseseeeeeeeeseeeneas 314
Chapter 10. Prosecutorial Discretion ..........ccccccccvieriiiiceennnnn. 317
A GEMETALLY iriississvceisarersnvrmeriniseimssvessonminssssy s ssvsshvsn svonsoes857 54 a0aswswssanss 317
B. Selective ProSecution .......ccccceeiivveeeeeieeeiiiiiieeeeeeesvsneeeeeessanieeeseeans 318
C. Vindictive ProSecution .........ccocoviecieiereieiiiieeeieeeaieseieeeneeseseaneeanennns 319
Chapter 11. Preliminary Proceedings ...............cccccoooevieiiinn, 321
A. Initial APPEATATNICE coiovvviviiiieeeiiieiiiiieiie e eeseeecae e e e e e e e eesnnnaees 321
B GATSteIn HOATING «ovrssmssmvvrisssaemmiossmsmmiisasss visiisis s ibvinss s mmsimns 323
C. Preliminary Hearing.......c...cccoecomiieeeciinieieeceeeeeeee e 324
Chapter 12. Grand JUries........ccccccooeviiiiieiiiiiiicccieeceeeie e 330
PAWRN 6518 Yes L Te] 5T ) o VNS PSR 330
B. Selection of the Grand JUry ......cccccoeviiiiiiiniiiiiieninee s 331
C. Scope of Grand Jury Investigation .........ccceeeeeviveeeeeeinneiee e, 332
D. Grand JUry SECreCy .....cvvvreercrreeeeerieiieerieeeeeerene e ernr e e e rnae e 333
E. The Grand Jury as a Shield .........cccoooiiiiiiiiiiiiiiiiiiice e, 334
F. The Grand Jury as a Sword.........ccoociiiiiieeiiieiiiiiiie e 336
G. The Subpoena Duces Tecum ........cc.oooiviiiiiiiiiiiieiiiiiiiiiicnc e 339
Chapter 13. Charging Instrument.................cococoiineereiiieeinn, 343
A. Functions of Pleadings in Criminal Cases ..........cccevvcvvveeereenenn. 343
B. Amended Pleadings .......ccceeeeiiieeiiiciiieiiiiee e 350
C. Variances Between Proof and Charge .........cccooeiiviviinieeccecieenn. 350
Chapter 14. Joinder and Severance .................ccoceovvviienininninnn. 352
A. Joinder and Severance of Offenses .........c.cccevvvveviiiiiiiiceireceenennn. 353
B. Joinder and Severance of Defendants ...............ooovvviviviiiiniiiennnnn. 360
Chapter 15. Speedy Trial..............o.oooiiiiiiiiiiiiii 365
A. Delay in Bringing the Charge .........cccovveivviviciiiiicceeeeecieeeeee e, 366
B. Delay in Bringing Defendant to Trial.......c.cccooevireeiiiiiireieiiannnn. 366

C. Statutory Prompt Digposition Provisions..........c.cccccevvvvvvenenrnnns 369



SUMMARY OF CONTENTS ix

Chapter 16. Discovery and Disclosure............cccoooiiinins 372
A. Constitutional DISCOVETY ......coveeerraueeemrnciuiesisismmisoisoransaesssinssannas 374
B. Discovery Under Rules and Statutes........ccccoeveiieeiiinnicnninnies 377
C. Discovery by the ProSECUION . ic.s.siaeissiumessssarmvsvasosnnsssnnsessanaanss 379
D). Regulation of DISCOVEYY mssssssmssiesssssssassssansivnesesnsasensansossastiaasan 381
Chapter 17. Guilty Pleas........c.ccccviiiiiiiiiininiiiiinniiisean, 383
A. Plea Alternatives ......ccccccceeeieimieiricereessseensisnrreeeeeessossssrannrssssssss 383
B. Plea Negotiation........coeiieiiereiereeiaaiieiirereeeeessnaessssnesesessessnnnans 385
C. Legality and Enforcement of Plea Agreements ............c...c....... 390
D. The Judge's Role in Plea Bargaining and Considering Plea
AGPOOIIEIIES . corvnewemcsmsmssesssssiansinss it iavimmsissAssossrvassesvissaosa TR e o05S 391
E. Withdrawing a Guilty Plea .........coocoviiiiimiiciiiiiiiceceeeeeeee 395
Chapter 18. Jury Trials........cccoooiiiiiiiiiiiiiiiciieccccs 397
A. Right to Jury Trial ... e e s e 398
B. Aspects of the Jury Trial Right ... meissassimess 401
C. Selecting Prospective JUurors .........ooeveeieeiieiiiiiciiciecceicieisieeevievaennes 403
Chapter 19. Freedom of the Press and Fair Trials.............. 409
A. Failing to Control the Press .......ococeiviiiiieiiiiicieiiiiieesiie e 410
B. Pretrial Publicity and Defendant's Right to a Fair Trial .......... 412
C. Gagging the Press .....cooccociviiieieceec e e e e e 416
D. Press Access to Judicial Proceedings..............ccooooviiiiiiieiininninn. 417
E. Broadcasting Legal Proceedings ..........ccoeevevieiieiiiieciciiiiieieiiiei, 419
Chapter 20. Confrontation and Compulsory Process
RAGIES 1. ee oot es et es e e e e sssaes s eeenseseesens 421
A. Identification Procedures .........ccooceirveieiiiniiiieceeeeeeeecreee e 422
B. Preliminary Hearing........ccocccovioiiiieiiiiiiieeiiie e e 422
C. Confrontation Rights at Trial .......ccccoviiiiiiiiiiiciiic e, 423
Chapter 21. SeNtenCing ........c..iicirsmineeiiisinssiossnssssinisennssoesresees 427
A. Noncapital Sentencing Alternatives..........cccoveeeeecveeeeeecneeeeieens 428
B. Death as a Punishment ...........cccccoooiiiiiiiiiiiiicee e 431
C. Proportionality of Punishment............cccccooooiiiiiiiiiiie e, 436
D. Sentencing Procedures .........cooveeviiiieieeciiiieiceiiiiee e eeiveeeeeeenaseeens 441
Chapter 22. Double Jeopardy .........cccccooveiiieeciiieeiieeceec 444
A. Mistrials and the Possibility of a Retrial .............cccoeoeivvieennnnnne. 446
B. Termination of the Case by Dismissal or Acquittal................... 449
C. Termination of the Case by Conviction .........ccocovvriiiiiniieeinnnnn. 450
D. Double Jeopardy Regarding Punishment ..........ccocevvvvvveeeverennnnn 451
Chapter 23. APPeals........ccccocvvviiiiniriniiiiieiiseeese e ees e eaneas 452
A. Review by the Trial Court ......cocveeviieiiiiiiiiieeieeeee e 454

B. Direct Appeal in the State Courts .........ococeeevviivieeirieeceecee, 455



X SUMMARY OF CONTENTS

C. Harmless Error and Plain Error........cccoooiiiiiiiiiiii 456
D. The Right t0 Appeal......c.coooiiiiiiiiiieiir e 458
E. Appeals of Last ReSort......ccccccvriimiaimiriimiininieecinisisiimiesieissienes 458
Chapter 24. Collateral Remedies...........cccccceeoiiieieecinicceennn... 459
AL INtrodUCTION ..ot 460
B. Violations of Federal Law.......ccoooooiiiiiiiiiiiiieeeeeee v 465
C. Abuse of the Writ and Procedural Default ........coovvvvveveeeeeeeninnns 468

D. Claims of Actual Innocence as "Gateways" to Federal Habeas
COoTPUS REVIEW .rviieiiiiiiiiiieceeectee ettt e ena e 470



Table of Contents

PRIFIACE cevs svissis s sississisioss doassrnvessid s Sasinscsssisvmssornsonsn s SeTesToSmsos \Y

Chapter 1. InbroduCtion .. umms s srmssincmmaseiaesssinsdosass ieainiss 1
A. Sources of Law That Create Legal Rights for Criminal
Defendants and Regulate the Procedures of the Criminal

JUSLICE SYSLOM ...cciirrieieirirsinrrrsssnsessressoneeesseionsresonissesssvenssnsssosranse 2
B. Prosecution SYSHEIMIS . sewsrssissrsvesasssiss isisausissassssnsssase sesiorasass saniass 4
1. Multiple Jurisdictions, Major and Minor Crimes .........c........ 4
2. The Gap Between Law and Practice ..............coieeniiieinian 5
C. The Roles of Prosecutors and Defense Counsel in Various
Stages of a Criminal Prosecution ...........cccoviiiciiiniiiciniiiiicinnnns 6
1. The Pre—Arrest Investigation SEAZE ..............cuueuureciierevereaenannns 6
2. Thie Arrest SEAQe s ssvssasmvssasisussss sorammusssssissossnsessassss sias 7
3. The Booking and Jailing StAGe ..........cccccouviiveveiniiiniieinneniianianns 8
4. The Post—Arrest Investigation StAZe...........ccceveeeeereercrinonnnenes 9
5. The Decision to Bring a Formal Charge by Filing a
COMPIATIE c.c.cocoreeiiiiieeeeeeeeiiiiieee e e e e sereebiasaaeasaesasnssbrreassesassssanas 9
6. The Defendant's First Appearance in COUTt.........cccovereevernns 10
7. The Preliminary Hearing or Grand Jury Stage.................... 11
8. The Arrainment SUAZE ............eeeeeeeereieivereeeeereranesevenesasnenesens 12
9. The Pre—Trial Motions SEQQE ...........ccocvvcvvcreeeeeeeeriiiiiriereneenns 14
10. The Trial SEAZe «.cccooveceiiieeeeiaeeieeiiereae e e saseiaersaeaeseesesinnnens 14
11. The Sentencing SEAZE .......ccccvveeerevereesiriierensiriiireesisenssenssens 15
12. 'The APDEQL STAZE . ciisncairssssnsisssirsvesssrsmnpessisnssnesssnisnssnssusssesisi 16
13. The Post-Appeal Stage of "Post—Conviction” Remedies...... 16
Chapter 2. Incorporation & Retroactivity..........ccocovveeeeeeennnnn. 19
AL INCOTPOTATION 1.eiiiisiiiiiiiieeeesee et e e ae e e s e iaisaaesee s e s e snnbsaessaeaesanas 19
1. Fundamiental RIGHES .o zivvsmmsnimemsesssssvinmisssisssamssesinisvssssisise 20
2. Total Incorporation & Total Incorporation Plus .................. 22
3. Selective INCOTPOTALION ......eeevveeeeaaeeseeiiiieeiaeeeeeeeeneeraeeaeeees 22
B. Retroactivity . ...coociiiiieiieieee e 27
L. Cage=by=Case ARGLYSB .-«ssxwsmsssasnesssosss cpasevsimavmmrossmasesasasvis 27
2. Cases Pending & Not Yet Final ............ccccvivivevevirneiiiirinininnns 29
a. Rejection of the "Clear Break" Exception ....................... 30
b. "INEW RULES".......covereererrecrrrensercivsessscessnneesesssssesassenssssnssees 31
3. Collateral ReULETU .........couvvuvuieeeieaeeieeeiciviiieeee s eesnanaaseseeeee s 32
a. Forbidden Punishment EXception..........ccccocueeeviiieeeeenns 32

b. Watershed Rules of Criminal Procedure Exception ...... 33

Chapter 3. Right to Counsel
A. Scope of the Constitutional Right .........ccccooviviiiiiiiiiriiiiieeeee 35

xi



xii TABLE OF CONTENTS

1. Appointed Counsel for Indigents...........cccccovveviinionscirinienninecn. 35
a. Source of the Constitutional Right.........ccooveveiianiienencanas 35
b. The Meaning & Consequences of "Indigency” ............... 36
¢. Choice of Appointed Counsel ............ccccoueveeeeeecvinenenacnn. 37
d. When the Right AttACRES .......ccooeeiveiieiiniiriieaiaaeeiiieeee 37
e "Dy T Japl® BUle: «cvvasssossonninsnisisassissssmamssnsssmasessssassassss 38
2. Retained COUNSEL ...cvuv.cemmmsosssanssasssseswsvissaisnimsssissassmimsasmessasvias 38
B. Waiver of the Right to Counsel .......cccviviiiieiiiiiiiiiiiicienieniieeens 39
1. Knowing & Intelligent Waivers..........cccccooovieceuuieeiiiiiiiiccninnns 39
2. Representing Oneself ..........cccccoeeiiiiimieiciiiieeiiiiieieciinieeeenen, 40
a. Right to Proceed Pro Se ..........c.cccccoeeeiviieneeesnaieiininieneeens 40
b. Standby COunsel . smmsssiamvmssressossnss s e uisesassms 42
C. Ineffective Assistance of Counsel...........ccoovvviiiiiiieiciiiiiiiiiieeeenn, 43
1. Extrinsic INeffeCtivVemness ...........ccueeeevviueveeeeeeeereeisseeeeeeseeeeeannns 43
2. Actual INeffectiveness ............ooouueeeeeeveeeeveeeeeeireeeeeeiunssneesssnnnnens 46
a. The Performance Prong ...........ccccveeeeieiiieecieieneeseiiinneneens 49
3. Ineffective Assistance Analysis in Federal Habeas Corpus
ProCeedings .........coueueeceiirieeieeieeeiseeiiriie e e e e essinaasa e e raaanne s 57
4. When Ineffective Assistance Claims Can Be Brought ........... 60
D. Conflicts of INtErest ...ccoeiueiieeieiiiie e 60
1. Constitution@l RIGNE .........cccevveeeeeeireeeeeiirreeeeiieeeeeeiiseaeeenseneas 60
2. Conflicts Raised Prior to or During Trial .........cccoeevveenn... 61
3. Conflicts Raised After Trial .iciiiiiiiissssssmssasssmnnsssssssassses 63
Gy WBDET i samsssasassnsesssss mmennonnsinsmannenns ssiabiot i e nisssiivosis suvsinsdns dussvsaionis 64
E. The Griffin—Douglas DoCtrine...........coooeiviiiiuieeieeeereeiecieiiieeaeennn. 64
Chapter 4. Search and Seizure .................cocooeviiiiiiivieiceieeeen. 68
AL Search Warrants ......ooceeeeeiiiccaiiiee et e s e e s e eneeeens 68
1. The Significance of Using a Search Warranit........................ 68
a. Warrant History ......ccccceeevveeeieeiiiicecciee e 68
b. The "Warrant Preference”........coccccccoccuuveeivceeieereeessarenns 69
c. The "Warrant Requirement” ...........ccooveveeecveevesrevineeeanans 70
2. Probable QOIS . oswwssswmimssomemsdonsmsyemssvissmsrsivmssmssapmsvasismsasss 71
a. Constitutional Requirement ............ccccceveeeveveeeeeciineerennns 71
b. Probable Cause TeSt............ccccecueeereeeceeeeieiieeeeeeireneeeennns 71
c. Informant Information & Probable Cause..................... 72
d. Informer's Privilege ...........cccceeeeeeeviiueeeeieeeeeeeiiiiiieeeeneenns 73
€. SEALOMESS .o eaeee e s aes 74
f. Anticipatory Warr@nis.........cocccveeeeeeceeeeeeiiinseeeerinssesennnness 74
3. ObtaiNING WATTQNES .....oeeeeeeeeeeeeeereeeeeesee e eeaessesneeeeen 75
Qo AffIAQUILS ..ot aes e 75
b. Challenging AffidauitS..........cocccvveireeeeieeeeieieiiiiieeiieeeaenns 76
¢. Review of Probable-Cause Determinations.................... 76
d. ISSUING MAGUSITALES ....ooeeeeeeeeeereeeeeeeieee e eeeeanaee e ikl
4. The Particularity ReqUITement ........cccoceceeeevueeeeeeceveeereeivennenns 78
a. Constitutional Requirement ..........ccccvvveeeeeeeeeeeevecrennnnnnn. 78

b. Particularity & Search Premises .......ccccoccoeecvuveececennnnnn. 79



TABLE OF CONTENTS xiii

c. Particularity & Things to Be Seized ..........ccccccevueeiunnnns 79
d. Minor or Partial Errors Irrelevant ..........cccccccoveveeiniinenn, 80
e. "All Persons” Warramts .....ccceeeeeeeeeeieeeeeceneereeeananasaeaenenenns 81
5. Execution of Search Warr@nts......c..coceoccceviiveiinninniencanaiiannns 82
G WG NI BXCCUIEE sussssesDsminsssssininsrrssspasmassvahetVis S SIS 82
b.. Timie: LEMEES o cossssisinssmesssensnmssass savasvesuisvisss inssansnaninbosslansons 82
C. INIGhttime Searehes. .........oscvssssminvsisiisissisisissssssssavssssivsss 82
d. Knock-and-Announce DOCITING ......ccoeevreeeciieoraeacaaaaaaannnn 83
e. Post—Execution Requirements .......cveeceveeevieiarerssessnenenenns 86
6. Seizures Pursuant t0 Warramnt .........ccooceeeeeeeeeeeeeceseereceaenrenaenn. 87
. What Qan Be. Seteeae « s wrussivnmssusaszoss sonssiasasmsas 87
b. Where Can Seizures Be Made? ............ccccoeeveeeeeeeceernnnnne 87
C. Intensity Of SeArch.......ccouoecveeeeeeeeeeiieeiiieieeeeee e 89
d. Property Damage or Destruction...........c..eceiverecvcunnennn 89
€. Duration of Search .........cccccceeeeeieeeieiiieeieiiiiieeeeeeeieaeaeiaen 90

f. Persons & Their Property on or Near Search Premises. 90

B. Protected Fourth Amendment Interests .........ccccceeeeieieniiereennnnns 92
C. Warrantless Searches and S@IZUres .......c.cceeeeeeeeerivnvreeeeereereonens 101
1. Plain View EXCEPLIOM ........cueeeeeeeeaeairiereieieveneisesanenannesesansens 101
2. Search Incident to Legal Arrest ......ccoooooeeeeveeeeveiieniienenaanns 104
D. Warrantless Misdemeanor Arrests .........ococvvveeereeeeiiiiinneceeeeenns 105
1. BOORING SeUCRES .. ivisinsnsinseiassiivissannssssssnsissasssnsansassanssssssnrnsns 111
2. Automobile EXCOPUION ...c.ccveureieeereieeeiiieieeeiiieeeeereee e 113
3. InUentory EXCEPLION ......uuveecriieeeecciieeeeeiieieeecereeeaeaeeeeesaees 118
o T 1 U 121
5. Administrative INSPeCLLONS ........cieireeeieierreesireinsseiesensssieases 129
6. Stop Qnd FTISE ivicnoiisivinininisnisiassvieissicivesssns sivsssearosmms somaasanss 136
a. Other Investigatory Searches and Seizures................. 142
b. Investigatory Seizures of Property .......c.ccccoueeeeeeivivinn. 171
7. Exigent CirCumstanees ......occcueeeveeeeieeceeeeeieessissaesiesanansaans 173
Chapter 5. Police Interrogations & Confessions................... 194
A. Pre—Miranda DoCtrines.........cccocovveeeiieieeieeeeeceee e eeenaeans 194
1. Pre—Miranda Due Process ...........c.ccceuueeeevcveeeeeeeeeeiriiirennennns 195
2. The McNabb—Mallory Rule ............cccoceceeeeeeeeeeieeiiaannenn. 199

3. The Pre-Miranda Sixth Amendment Massiah Right to
COUTIBR s cvsvscsvesssmmmwmasmnasswississssvsninssisviivs E5vosass s Rshsasdivs sHR T e aiRI 201
B. The Fifth Amendment and Miranda..........ccccccceevcuvvececeneeene.. 205
C. Miranda's APpliCation ........cocveeeeiiireeeiiiie e e 209
1. Mirand@ CUSEOY ......oeueeeeeeeenieiieeeeeeeeeeciieeeeeeeeseescnsaeaeeeeas 209
2. Miranda INterrogalion ...........cccccceeeevviieeeeeeeieeeiiiineeesaeeaeenanns 213
3. Adequate Miranda Warnings..........cccceeeeeecieveeeciiseseeiirinnenens 217
a. Warnings that Convey RIGAES ........cccovvveveeceveeevieeennnn. 218
b. Midstream Warnings .......ccccoeeeeeeeeereeeeeeereeeeeireeeneannns 222
4. Waiver of Miranda RIGRLS .........ccceeeeeeeueeeeeeieeeeecciieeeeeninnn 223
5. Invocation of Miranda RIGAES ..........ccceeeeeeeeeeeeeiieeiieresiinn. 228

6. Uses of Miranda-Defective Evidence............ccccccvvvieeiiernn.. 237



xiv TABLE OF CONTENTS

a. When Defective Evidence Leads Police to Other

EULACICO . .....ooeeeceeeieeieeee e e eesenaeaasesmaeeesesisaaenssraeaeeenanen 237
b. Impeachment Based on Defective Statements or
Silence During Interrogation .........ssssvissssissmassssssvisse 238
D. Post—Miranda Sixth Amendment Massiah Right to Counsel .. 239
1. Massiah Reliance on Counsel and Waiver ...........ccccceeeeennn. 239
2. Massiah Deliberate ElicitQtion ......ccccceeveveeeeeeieiiiiriiininnnennn. 243
3. Massiah Warnings, Waivers, and Invocations.................... 246
B Post-Miranda IDUe PLOGRSS .. s ssssnissoimmsissssanisssssssssssavmnessssizns 250
Chapter 6. Entrapment...........cccoooovievieeiiiieenieeaiieeniee e 255
A. The Entrapment Defense ..........ccooooiciiiviiiciiiiiiiiiiieeecceece s 255
1. Subjective Test v. Objective TeSt ........ccccceeuereieeeeveiviirinrennann 256
2. The Modern Stbjective TeSt .uvsivsmsisssasassssspmsessssasaseisanasnse 257
B. Due Process and "Outrageous Government Conduct"............... 258
Chapter 7. Identification Procedures..............c.ccoeeevenreennnnn. 261
A. Constitutional Issues With Lineups and Other Identification
PrOCESSES .ovvvviiiieiieieciiiiiieee e s e veeis e s s s e s s se b aeae s e se e esaranaene s 261
B. The Sixth Amendment ..........ccoovvivieiriieiiiiiiieee e 263
C. Due Process Considerations.........ccceeevieiesiesienievossneesssiseeiasssans 268
Chapter 8. Exclusionary Rule............cccooooviiviiiiiiiiiiiiii 272
A. Suppression of Evidence as an Exclusionary Remedy .............. 272
1. Constitutional OFIINS .c.ueeeerecereacerieeiireecaeeariseseneeeensea e 272
2. State and Statutory Exclusionary Rules ............ccooeeeane.... 276
3. Alternatives to the Exclusionary Rule ............cccccueeeeeneann.. 276
Q. PUBLIC OPINIOT coveveeeeeeeieiiiiiee e 277
b. Criminal ProSeCttion ...........ccceeececeeeeeecceeeeeeiinreeeeeaena 207
c. Disciplinary Proceedings and Review Boards ............. 278
. CTULL ACLTONS «oveeveeeeeciriecicisis e ee e sane e 279
€. SPECIAL FOTTUIIS vsovsssvisiasissiniinsinmssnsssssnssssasssnn sessonssannnssss 280
f. Exclusion and the Vienna Convention.......................... 281
B. Limits on the Exclusionary Rule's Application...........cccoouvuee... 281
L. Priv@le ACLOTS ccccuuueeeeecrrieeeieee e e e e eeseesaeseacnraens 281
2. Unconstitutional vs. Illegal ACHONS........ccccoeveeiviiveeveiiranannn. 282
3. Non—Criminal Proceedings: Incremental Deterrence.......... 282
a. Forfeiture Proceedings ..........ccccooeeeeeeevveereeeeeeeeseeiieenens 283
b. Grand JUTTES .....ccccoveeeeeiieeeeeeee e e 283
C. CLUIL ProCeedings ......ueeeeeeeeeieeiieeeeeeeeeeeseeseeieineaeeeaens 284
d. Different SoUereigns.......ccoeeuveeeiieeeiiieeeciieeieseneeiineesnnes 284
e. Federal Habeas CorDUS susssvesss sssussisavsassrsssssssinissssnonsns 285
f. Deportation Proceedings.............cccocecveeeeeereeeeeeerinenans 286
g. Suppression of the Defendant............c..ccccovueeeeecneene... 286
h. Violations of International Agreements....................... 286
4. Good—Faith EXCEPLION ..c...ccveevieiireieieirieieiseese e eisieianens 287

5. "Knock and Announce"” Violations



TABLE OF CONTENTS XV

(IS BTN .. cvesssnnsssissmsmumumeessemoessons TSR G ST S ST TR AT o S A 293
1. Constitutional LimIEAELON ..c.covveveeeeeinireereraeeeiieiininessesinenennes 293

a. Reasonable Expectation of Privacy .........c.cccivcrcniane. 293

b. Target SIOnAInG ....-.sconssmmmmvassnssavsivemmmissss 294

2. AULOMALIC SEANATIIG c..enverreeeeeieeraeeeaeeeeeee e s ares s 295

D. Derivative Evidence: The "Fruits" Doctrine ..........ccccoeeeveccnnnnns 295
1. ConstitutioNal TeSt ..c.ccceeeeeeeiieiieaeeeeieeeeeeiee et eeeaee e 296

2. Independenit SOUNEE «u vivussssssudsissssisniossssssasnnssnsamsonsossansusyssiacy 297

3. Inevitable DiSCOUCTY vyivwsssvsvisssisaver mvsvussmmesisemssshsssusmaminessiness 298

4. ALECTUGETON o vveeeveennnereennrsensaeese e s s s ne s e ese e snn 299

E. Harmless Error ... ceeevie e e s 301
1. Non—Constitutional ETrors.........cccccceeeeieeieieeieeineieeeiienneaaenns 301

2. Constitutional Trial ETTOTS . ...cccceeeeveieeeieieiieeeeeieiieeeeeeeeeeaenn, 302

3. Constitutional Structural Defects ..........cccccceeeeevivvvinvnireeeeins 304

4. Federal Habeas Corpus Proceedings ...........ccccooeeeeveeveannnnne. 305
Chapter 9. Pretrial Release .........cccccccooeiiiiiiiiiiiiiiiiiiineeeee, 307
AL INErodUCTION ... viiiiiiiieeeee et eeee et e e e e e s s b e e e e e s neessnanns 307
B Tyi68.0f REIBABE . cavsessssvunvusssssassseissumuonens ot s ias 883 8554033527 5E585 309
C. Bail StAtUEEs .iucorsmsimsvivinsssmsimmsssnsmsssssssamsnssssins sossmomsssmonmsssnssnss 312
D. Pretrial Detention........ccccceeieeeieceririeeeeeeesciennnneeeseseessnansnsnessseseens 314
Chapter 10. Prosecutorial Discretion ............cccooevvvviriieeieennnan, 317
AL GENETALLY ...t e e s 317
B. Selective Prosecution .........ccovieeceiieerreciiceeseieesesiaseseeniee e eennes 318
C. Vindictive ProSecution.............oeoeueeeiiiieeeeiisinesecessresesesssesesssssees 319
Chapter 11. Preliminary Proceedings .............ccoccccoeeiiiinn. 321
AL Tnitial APPEarance ......ococcvviiiiiieieiiiiiiiii e e ieia i s e e e e e anies 321
B. Gerstein HearINg .......c.oveiiiiiiiiiiicieeeeeeeiiiiinise e eeeessessninenaeeeeaens 323
C: Preliminary HEaring i wssees sz sississssasossesissseis sessssonsnsssnssssnss 324
1. Functions of the Preliminary Hearing...........c...cccceeveeeenn... 324

Q. SCTEEMIMG «.vvveeieereeeeeeiirieee e e e e e ee e e e e e e esesssasaaeeaeens 324

b. Pretrial DiSCOURTY ... .cocecuieeececeeeeeceeeeeeeceee e 325

c. Future IMpeachment ...........cc.ccocevevveveeeeeereeinsiisisnesaeeens 325

d. Perpetuation of TeStimoOny .....cccccccervvivnrrrrenininisssvisnenenses 326

€. Pretrial Release ............ooooeeeeeeeeeeeeeeeeeeeiceeeeeeeeeeeeennnans 326

[ Ple@ BArGQiNING .......veveeeeeeeeeeciieeeeeeeeeeeeeeevaeeeeeeeaens 327

2. Procedural Issues at the Preliminary Hearing ................... 327

a. Timing of Preliminary Hedaring ............cccceeeeeveiveeeenane 327

b. Waiver of Preliminary Hearing ............ccccevveceiueeiineanns 327

c. Dispositions Following Preliminary Hearing.............. 328
Chapter 12. Grand JUTies .........ccccccvieeiiiiiiiciiiiiiiie e 330
AL INtrodUuCtION. ..o e e 330
B. Selection of the Grand Jury .........ccccceeeiiiiiiiiiiiieeiceccciiiaeeeeeens 331
C. Scope of Grand Jury Investigation ........cccoccvviiivivreecenierececinnnns 332



xvi TABLE OF CONTENTS

D. Grand JUIY SECTECY .......ceveeerreemsereeemasssmeseessssanmesssisstnsssanissessnise 333
E. The Grand Jury as a Shield ......cccoeviiiiimiieiiiiiiiiiiiiinieeiceeeeceinns 334
1. Sufficiency of the EVIdence ..........ccccecoeervevciieeiriiicnienins 334
D) Miscornduct CRGLIETNEES wwucnrmarmsiudsBorsamssosssassntopaurasissagaiss 335
F. The Grand Jury asa Sword .........caaasmmsisrsmissssisnrsssonsesosssasss 336
G. The Subpoena Duces Tecum ......ooveereiiiiiiiiiiiiieniiiineciieee e 339
1. The Reasonableness Requirement..........ccccoeeeeevcuneerecianennn. 339
2. Self-Incrimination by Compliance With Subpoena Duces
TP CTLINE. w5 s A3 0 2 3w N L S S D R 3 S A SRS RAEASAF S 340
3. The Collective Entity Rule .. cusssvissssanossssisssssssonisessssansass 341
Chapter 13. Charging Instrument ............c...cccciiiniiinnnniceannnn. 343
A. Functions of Pleadings in Criminal Cases ........cccccvvveeereeniniinnnnns 343
1. Indictment v. INfOrmation .........cccoceeeeineereniieieraniceeeseieens 343
2. Notice Of the CRATGe........ccuueeeeeeeeeeeeieieeeieiiieeeeeeeieseeesaninaeaaniens 344
3. Defects on the Face of the Charging Instrument ................. 344
4. Jurisdiction@l Defects............ueueeueecreiiveeeeeeeeereiiriseeeeseeeseenns 347
a. Jurisdiction of the Sovereign Over the Offense ........... 347
b. Jurisdiction of the Sovereign QOuer the Situs of the
UMTCIUGE 545 wxvscsiasetoroms sapsossoasso sy FR S SRS R SB Ao TEA AOE 348
c. Jurisdiction Over the Persomn ........c..cccccvveeeeecineeeesennn. 348
d. Waiver of JUFTSALCIION .......vueveveercrrieeeereeieeeeenennns 348
BE WBTRUIL 5.5t o 50imbaimer o sissnaoin cowiemasnSaniondii v aibase S s Ton TR0 6 S pasissims 349
a. Jurisdiction and Vicinage Compared.......................... 349
b. Multi—Venue Problems............ccccoivviviieieieiiiisiininneenennans 349
C. Proof Of VERUE ......cvveeeeieiiiriiiiisce s 349
B. Amended Pleadings .........ccooovmmeieeieeeeeeee e 350
C. Variances Between Proof and Charge............ccccocevviiiieiiiinenen. 350
Chapter 14. Joinder and Severance ...............ccoceevveeeevereennnn. 352
A. Joinder and Severance of Offenses .......cccccvveveviveicvciineeciciinneen, 3563
1. Joinder and Severance of Offenses Under the Rules of
Criminal ProCedure .............ccoeoeeeecueeeeeieeeeeciareeseeeeieeesesaeseens 3563
2. Double Jeopardy Implications for the Joinder of
Off@RSES ..o e 354
3. Collateral Estoppel Implications for Joinder of
CNFCTBEER vunse o simmsmnssmssimesusssm s A or o SR S TS RN s 358
B. Joinder and Severance of Defendants ..........ccccccoooevviiiiicininnnnn. 360
1. Joinder of Defendants Under the Rules................ccccceuue.... 360
2. Constitutional Implications for the Joinder of
DOfORUAAIES. ..ot e s e e reaanrnans 362
Chapter 15. Speedy Trial........iisiimsesmisaseiismssnmismsones 365
A. Delay in Bringing the Charge........c.ccccooooevieiiiiiccceeeccceee e 366
B. Delay in Bringing Defendant to Trial ........ccoceeiiiiiieiiiiiiiee, 366

C. Statutory Prompt Disposition Provisions



